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; TO THE 
READER. 


HIS ſmall Treatiſe 
having met with 
a very fayourable 
Acceptance, N the firſt 
that was ever printed in its 
Kind; hath encourag'd the 
Publiſher hereof to reviſe, 
correct, and ſupply every 
Thing that he thought was 
wanting to make it the 
moſt compleat of any Book 
Ino extant: In order there- 
unto, he hath carefully exa- 
mined the Authorities by 
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To the Reader. N 
the reſpective Books of 
the Law, and hath added 
many late adjudged Caſes 
proper to the Subject, by 
placing them under their 
convenient Heads and 
Chapters. And Laſtly, 
hath added ſeveral neu 
Chapters, with the Acts 
of Parliament that relate 
to Landlords and Tenants, 
and what concerns the 
Preventing the Deſtructi- 
on of Houſes by Fire, and | 
of the new Building of 
Houſes within the Bills 


\ of Mortality. 
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CHAP. I. 
A Diviſion of the ſeveral Kinds of 
Teal. and Tenures, d 


Houſe or Tenement, is ſaid 
to be a Tenant, Tenens a Tenendo; be- 
cauſe he muſt hold of ſome Lord or 
other. * 

And divers and various are the 
Natures and Kinds of Tenants and 
Tenures in this Land at this Time; 
although they have been more nu- 
merous, and were indeed of _ 
uve 


VER Y Subject of this King- 7% Kinds 
dom that occupieth any ef Tenants 


Lands, or inhabiteth in any 974 Te: 
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. five Slavery to the People, ſo that 
their exorbitant Cruelty hath cauſed 
their Diſſolution. : 
Villenage. Thoſe which are ceaſed to be, are 
5 Tenure in Villenage, where the Lord 
might vaſſal and enſlave his Tenant's 
Perſon at his Pleaſure, but not kill 
him. 

Pillenage, where the Lord might 

. pillage his Tenant of all his Goods. 
Free- Frank Almoigne, or Free-Alms, was 
An. a Tenure begun, and had it's Origi- 
nal, either at or ſoon after the Foun- 
dation of Monaſteries and Religious 
Houſes, and extirpated with them. 
The Nature of it in old Time was, 
when a Man being ſeiſed of Lands 
or Tenements in his Demeſue as of 
Fee, of the ſame Land did enfeoff 
ſome Abbot or Prior and their Con- 
vents, or ſome Dean and Chapter 
and their Succeſſors, or ſome Par- 
{on of a Church and his Succeſſors, 
or any other Religious Perſon who 
was in a Capacity to take ſuch Alms, 
to hold the ſame Lands and Tene- 
ments to them and their Succeſlors, 
in Liberam Eleemoſyuam , in Free- 
Aims, or Frau Almoigne, of the 
Grantor and his Heirs : And ſuch 
as held in Free Alms, were bound, 
in Conſideration of ſuch Grant or 
1 | Feoft- 


ä EE 


T, 


ICh. 1. Lanvlozds and Tenants. 3 


Feoffment, to perform certain Di- 
vine and Religious Services and Ex- 


>rciſes, for the Soul's Good, Life and 


| T. perity of the Grantors, and all o- 
ſthers. 


And they confirmed all their Grants 


with grievous Anathema's and Im- 
precations againſt all ſuch as ſhould 
in any Ways diminiſh or take a- 
way ſuch their Grant, or convert 
the ſame unto any other Ulle; 
which ſome believe to be none of 
the leaſt Cauſes, Why Purchaſers of 
Church-Lands find ſuch ill Succeſs, 
and ſeldom do enjoy it to the Fourth 
* Generation, 


But, as ſaid before, this Tenure 


| and the Religious Houſes ended to- 


gether, or immediately one after the 


other, fo that none can grant any 
Lands or Tenements in Liberam Elee- 
moſynam, at this Day. 


Tenure in Capite and Knights Ser- Knight's 


vice, was alſo by Act of Parliament, Service. 
Anno 12 Car. 2. cap. 24. (together 
with the Court of Wards, which 

| was dependent upon that Service) 
taken away, and all thoſe Tenures 
are now turned into Free and Com- 
mon Socage. 


Alſo Tenure by Grand Serjeanty, Grand 
was a Kind of Tenure by Knight's Serjeanty. 
B 2 Service, 


JV 


4 
Eſcuage. 


Petit Fer- 


jeaniy . 


Fee-Tall. 


Dower, 
Curteſie 
94 f 
Life, for 
Tears. 


At Will. 


ſcuage, becauſe the King had the 
Wardfhip and Marriage of ſuch Te- 
nants under Age; and tho' theſe 


Tenures are taken away by the ſaid 


Stat. 12 Car. 2. yet the Honorary Ser- 
vices of Grand Serjeanty ſtill con- 
tinue. 

But 'tis ſaid, That Tenure by Pe- 
tit Serjeanty is no more than a So- 


cage- Tenure in Effect, becauſe the ? 


Tenant is not thereby bound to do 
any Thing in his proper Perſon 


touching the Wars, and had not 1 
Wardſhip, Marriage or Relief an- 
nexed ; yet this ſeems to be alſo ta- 


ken away by the ſaid Statute. 


So that the more uſual Tenants a- 


mong us at this Day, are, 
Tail. 


Iſſue extinct. 
Tenant in Dower, and by the 


Curteſie of England; Tenant for 


Term of Life or for Years, upon 
Leaſe in Writing, or Leaſe-Parol. 

Tenant at Will by the Common 
Law, or by Cuſtom. 


Sufferance, Tenant at Sufferance. 


Copy. 


Tenant by Copy of Court-Roll. 


Tenants 
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Service, and {ſo was Tenure by E- A 


Tenants in Fee-Simple, and in Fee- 


Tenant in Tail after Poſſibility of 


- 


A 
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* Tenants in Coparcenary, Joint- Coparces 
F Tenants, and Tenants in Common. 


3: 


Fee- Simple. 


A Man that is ſeiſed in Lands or Fee-Sin- 
Tenements, to hold to him and his Pie. 
Z Heirs for ever, is ſaid to be Tenant 
in Fee Simple; and ſuch arr Eftate is 
called Feodum Simplex. The Word 
Feodum in Latin, being taken to ſig- 
2 nihe Inheritance; and Simplex im- 
plies pure, plain or unmixed: And 
indeed Fee- Simple is the moſt pure 
2 Holding ; that is, Being unmix'd, or 
7 entangled in it ſelf, But as the whi- 
telt Colour will be ſooneſt ſtained, 


ſo is this pure Tenure moſt ſubject 
to be ſpotted and involved in Trou- 
bles above any other; which the 
Law calls Incumbrances. Lit. Ten. 


Lib. 1. Cap. 1. 
If a Man were to deal as Purchaſer n- 

with a Tenant in Fee-ſimple, he hath Lraxces of 
a happy Bargain if he meets with a Fee-Sim- 


Simple Tenure and a Simple Tenant ;. 
1 mean, the one free from Incum- 
brances, and the other from Deceit; 
which many have found it a difficult 

Thing to obtain. 
I ſhall therefore, by Way of Cau- 
tion, ſet down the ſeveral Troubles 
B 3 and 


nary. 


and Incumbrances this pure Tenure, 
called Fee-S:mple, is ſubject unto. 
What In- - Fee-Simple may be incumbered 


. Merchant, and of the Staple, Recog- 
nizances, Mortgages, Wills, Pre- 
contracts, Bargains and Sales, Feoft- 
ments, Fines, Amerciaments, Join- 
tures, Dowers and many other 
fraudulent Conveyances, if a Knave 
once poſleſs it ; and laſt of all, may 
Porfeited. be quite forfeited for Treaſon. 

But Fee-Simple being fiee from 
any of the abovementioned Incum- 
brance, is the molt free, abſolute 


any Man can have; and therefore a 
Tenant in Fee-Simple is ſaid to be 
Seiſitus in dominico ſuo ut de feodo; 


Fee. | 
Tenant in Fre- Tail. 


„% A Freehold Inheritances before 
* the Statute of Meſtminſter 2. cap. 1. 

De Denis Conditionalibus, were Fee- 

Simple at the Common Law; fo 

that Tenant in Tail was inſtituted 

by Force of that Statute: By which 

Statute there is a twofold Tenant in, 
Tail, viz, 


General 
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cumbran- with ſeveral Judgments, Statutes- 


and ample Eſtate of Inheritance that 


that is, ſeiſed in his Demeſne as of 


® 


Cl 


1a 


o 
- 


* y 
© hi 


% 
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General and Special Tail. 


He is ſaid to be Tenant in Gene- General . 
ral Tail, who holdeth Lands or Te- Tai! 
nements to him, and to the Heirs of 


his 


* For if in this Caſe he marry many 

Wives, and have Iſſue by them all; 
every one of them may (the elder 

dying) come to inherit this Land, 
becauſe every one is the Iſſue engen- 
dred of his Body. 
It is the ſame Caſe, if Lands or © 
= Tenements be inveſted upon a Wo- 
man and the Heirs of her Body, and 
> ſhe have ſeveral Husbands, and Chil- 
dren by them all, every one of them 
is in a Poſſibility to inherit thoſe - 
Tenements, being all begotten of her 


Body begotten. 


Body. 
But where Lands or Tenements 
are ſettled upon a Man and his Wife, Tal. 


and the Heirs: of their Bodies be- 


tween them two lawfully. to be be- 


gotten, this is Tenant in 8 


pecial 


Tail; becauſe in this Caſe none can 
inherit but ſuch Children as are by 
this Man begotten upon the, Body of 
this Wife named in the Grant : And 
if that Wife die, and the Man taketh 
another Wiſe, and hath Iſſue of hes 


B 4 


Body. 


ial 


— 
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Body, the Iſſue by the later Wife : 
cannot inherit by Virtue of ſuch a 
Grant. And if the firſt Husband die 
and the Wiſe marry again and have 
Iſſue by a ſecond Husband, that Iſſue 
cannot inherit. Lit. Ten. J. 1. c. 2. 


South 
There be ſeveral other Eſtates in 


Tail with Special Tail, according to the De- 
— 2 viſes, Limitations and Conditions, 


invented and ſettled by the Donor; 
as ſometimes to a Man and his Wife, 
and the Heirs Males of their Bodies, 
between them two to be begotten : 
In this Caſe the Females cannot in- 
herit. Et econtra: For if limited to 
Heirs Females of their Bodies, then 
the Males cannot inherit. | 

So that if Lands be inveſted upon a 
Man and his Heirs Males of his Bo- 
Cy, and he hath Iſſue two Sons, and 
dieth, the eldeſt enters according to 
the Grant, and hath Iſſue a Daughter, 
and dieth ; this Daughter ſhall not 
inherit the Land, but the Brother, 
becauſe he is the Heir Male. 

And if a Man hath Lands granted 
to him, and to his Heirs Males of his 
Body, and he hath no Son, but only 
a Daughter, and the Daughter hath 
a Son, and dieth, living her Father, 
and after that the Donee dieth; in 

| this 


8 — 
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this Caſe the Donee dying without 
Iſſue Male in the Law, the Son of 


his Daughter, which is the Grand- 


child, ſnall not inherit, but the En- 
tail is extinct, and the Land ſhall 
revert to the Donor. 


of much Strife, and ſtir up many nures In- 
chargeable Suits, tho' in my Jjudg-bran- 
ment they are uſeleſs. For the Intent 
of the Donor is ſeldom obſerved in 
them, he intending to preſerve the 


CES» 


Memory of his own Name to Per- 
petuity; which cannot be, ſince a 
Fine and Recovery will now bar and 
dock it. 

For the ſaid Statute De Donis, &c. Stat. de 
being made 13 Edu. 1. eſtabliſhed a Donis. 
general Perpetuity in Eſtates de- 
ſcendible for all that would make ir; 


ſo that moſt Eſtates were conſe- 


quentially entailed in perpetuum by 
the Donor on the Heirs of the Donce; 


1 | which beirg againſt the Policy and 


Reaſon of the Common Law, be- 
came the Occaſion of many Miſ- 
chiefs; for Lords were often there- 
by defeated of their Eſcheats and 
other Duties and Services, and Pur- 
chaſers and Tenants often loſt their 
Eſtates, and were evicted by the 
Hcirs of the Grantors and Leſſors; 
B 5 for 


ro 


Common © 
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for the Anceſtor could not bind his 
Eſtate farther than for his own 
Life. 

Theſe Miſchiefs were often at- 
tempted to be redreſſed in divers 
Parliaments, and divers Bills to that 
End were exhibited, which were 
always rejected on one Pretence or o- 
ther, But the true Reaſon was, The 
Lords and Commons knowing that 
their Eſtates-Tail were not forfeit- 
able for Felony or Treaſon ( as 
Eſtates in Fee-Simple were; ) and 


finding they were not liable to the 


Debts, Incumbrances, Sales, Aliena- 
tions or Leaſes of their Anceſtors, 
did always reje& ſuch Bills. 

This continued till about the 
12th of Ed. 4. when the Judges up- 
on Conſultation among themſelves did: 
agree and reſolve, That an Eſtate» 
Tail might be docked and barred by 
a Common Recovery, and that by 
Reaſon of the intended Recompence- 
in Value, a Common Recovery was. 
not within the Reſtraint made by 
the ſaid Statute De Donis Conditio- 
nalibus. 

If Tenant in Tail General or Spe- 
cial die without Iſſue, the D6nor or 


his Heirs ſhall enter as in their Re- 


verhon.; for in every Gift in the: 
Tal, 


A 
= 2 
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Tail, without more ſaying, the — 
verſion of the Fee- Simple is in the the Donor, 


Donor. Lit. Ten. I. 1. c. 2. J. 3. 
Tenant in Tail after Poſſibility of Iſue 


extin(t. 


When Lands and. Tenements by ofſbil. ty - 


granted to a Man and his Wife in 
Special Tail, and one of them die 
before they have Iſſue, the Survivor, 
is Tenant in Tail aſter Poſſibility of 
Iſſue extinct; but if they have Iſſue, 
during the Life of the Iſſue the Sur 
vi vor cannot be ſaid to be Tenant in 
Fail after Poſſibility of Iſſue extinct. 
But if the Iſſue die without Iſſue, 


and leave none to inherit by Virtue 


of the Entail, then the ſurvivigg 
Donee is Tenant in Tail after Poſſi- 
bility of Iſſue extinct. Lit. Ten. l. x, 


6 þ 


And none can be Tenant in Tail Doner in 
after Poſſibility of Iſſue. extinct, but Se, 


one of the Donees in Special Tail; — 


which Terant in Tail after Poſſi bi- 
lity of Iſſue extinct is not 2 
able for committing of Waſte, 

cauſe the Inheritance was once in 
him ; -but if he doth alien in Fee, it 
is a Forſeit ure of his Eſtate, and the 


Heir in Reverſion may enter. For 
ſeveral 


12 


cations of this Tenant, /ide Co. Litt. 
F. 27. l. Fitz, Waſte 125. Kitch. 


F 228. 


Tenant by the Courteſie of England. 
When a Man marries a Wife ſeiſed 


Tenant by in Fee · Simple, or in general Fee- 
— Cour- Tail, or one that is Heireſs unto 


Lands or Tenements in Special, and f 


hath a Child by the ſame Wife Male 
or Female born alive, and the Wiſe 


die; whether the Child be living or 


dead, the Husband ſhall hold the 
ſame Lands during his Life, as Te- 
nant by the Courteſie of England, 
which is a Tenure uſed in none other 
Country but England And altho* 
the Child die as ſoon as it is born, 
if it were but heard cry, the Huſ- 
band ſhall hold the Lands after his 
Wife's Deceaſe during his Life as 
Tenant by the Courteſie; the Crying 
of the Child being a ſufficient Teſti- 
mony of its being born alive. Lit. 
1 1. c. 4. f.8. 


Tenant in Dower. 


' Tenant ip This Kind of Tenant is always of 


Power, 


the Feminine Gender; and is, when 
a Man 
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ſeveral other Privileges and Qualifi- 
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2 Man who is ſeiſed of Lands or 
Tenements in Fee-Simple, or in Ge- 
neral Tail, or his Heir in Special Tail, 
marries a Wife and dies; the Wife, 
after the Death of her Husband, 
ſhall have, during her Life, the third 
Part of fuch Lands or Tenements 
as her Husband had during the Co- 
verture, whether ſhe had any Iſſue 
by him or not, ſo ſhe be above Nine 
Years of Age at her Husband's 


13 


Death. Lit. J. 1. c. 5. This is Dower Docver at 
at the Common Law, but by Cu Common 


ſtom in many Places it is otherwiſe ; 
for in ſome Places ſhe ſhall have 
the Half, and in others the Whole ; 
and in all theſe Caſes ſhe is Tenant in 
Dower. 


Law. 


In Kent it is the Cuſtom for the Dower by 
Woman to have Half her Husband's beCuſtom. 


Lands durante viduitate, ſo long as 
ſhe continues a Widow, and with- 
out Child; but if ſhe marry again, 
ſhe loſes all : So likewife is the Cu- 
ſtom there, if a Man marry a Wife 
having an Eftate in Lands, c. god 
ſhe die without Iſſue, he ſhall 


Half while he remains ſole ; but if 


he marry again he loſeth all. And 
in Kent they ſay, the Reaſon thereof 
is, becauſe they do not love that their 
Lands ſhould help to maintain any 


Chil 
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Children, but ſuch as are of their 

own Getting ; but how ſure they are 
thereof, Ignoramus. 


That by the Cuſtom of ſome E 
Towns or Boroughs, ſhe ſhall have met 
the Whole. See more of this, Co. Lift 
Lit. 31, 33. That there needs no Li- of 
very and Seihn to an Aſſignment of the 
Dower. Co. Lit. 35. And that it muſt o 
be of ſome Part of the Land, or nat 
of a Rent iſſuing out of the ſame. Te 
Ibid. & Dy. 91. See more in Lit. on ho 
Ten. I. 1. c. 6. F 11. and Co. Lit. on Er 


The Wife the Chapter of Dower. 
is not bar- One deviſed a Sum of Money to 
— of — his Wife on Condition ſhe would 
So crys , renounce her Dower ; ſhe- accept- 
Legacy be- ed of the Legacy, and yet the Chan- 
poder cery decreed that ſhe was not barred 
er inſtead of her Dower thereby: It was far- 
Fu. ther held that ſhe being an Orphan, 
and her Portion remaining ſtill in 
the Chamber of London, it ſhould be 
conſidered as a Debt due to her be- 
fore Marriage, and remain to ber; 
and that the Executors of the Huſ- 
band were not entitled to it. Phea- 
ſant verſus Pheaſant, in Canc. Trin. 
22 Car. 2, Caſes in Chancery, 1ſt Part, 
pP. 181. 


Tenant 


1. 
eir 
re 


— 
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Tenant for Life. 


He that holdeth Lands or Tene- 


= ments for the Term of his own 
= Life, or for the Term of the Life 
of any other Terſon : In this Caſe 
the Leſſee either for Term of his 


own Life, or for another's, is Te- 


nant for Term of Liſe: 


And this 


Tenant for Life hath in him the Free- 
hold, this being the loweſt Degree of 
Freehold. Lit. Ten. J. 1. c. 6. 

If a Man be Tenant for Term of 
his own Life, he hath a higher Eſtate 


than he that is Tenant for the Life of 
another. Co. Lit. 42. a. 


Note, A Leaſe for Life muſt be Liu 
executed with Livery, becaule an E- 
ſtate for Life is a Freehold. See after 


2. 18. 


In a Grant for Term of Liſe, - is 
aid to be from Leflor to Leſſee. Z. ,+ 
Note, there is Feoffor and Foes, rh. 
Donor and Donee, Leſſor and Leſſee ; 
there is likewiſe Grantor and Grantee, 
Olligor and Obligee, Mortgagor and 


Mortgagee. 


He that enſeoffeth another in p,,g;, and 
Lands or Tenements, is called the Fee. 
Feoffor ; he to whom the Feoftment 


is made, is the. Feoffee. 


80 


16 
Dororand So when a Man giveth Lands or 
Donee. Tenements to another in Tail, he is 


called the Donor; and he to whom 

the Gift is made, is the Doxee. 
es And likewiſe he thar letteth to 
and Gran- another any Lands or Tenements to 
tee. hold for Term of Life, for Years, or 
at Will, is called the Leſſor ; and he 
to whom the Leaſe is made, is called 
Leſſ:e : Which Leſſee for Life (as I 
ſaid before) is Tenant -' * 
| So alfo he that pawneth Lands to 
ry Merz-another, is called 1 and he 
gagee. 
Mortgage. 


Tenant for Years. 


Tenant for Tenant for Term of Years, is when 
Tears. 


a Man demiſeth, and letteth any 


Lands or Tenements to another to 
hold for a certain Number of Vears 


agreed upon between the Leffor and 


the Leſſee; by Force and Virtue of 
which Leaſe, the Leſſee entreth into 


the ſaid Tenements. 


This Leaſe for Term of Years may | 


be granted by Word of Mouth, and 
this is called a Leaſe-Parol ; which 
formerly bound the Leſſor ſo long as 
the Term was accorded for, if the 


Witneſſes 
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to whom it is pawned, is called the 


Jt th 


- --4 4 
ner . 
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Witneſſes lived to prove the Leaſe- 


5 WMarol. 
Mm But now the more ſafe and uſual 
May is to take a Leaſe by Deed in- 
to Mented, which needs no other exe- 
- cution but only Sealing and Del 
r 


very. For by Virtue of that Leaſe, 


ee Me Tenant may enter whenſoever 
d Fhe will, 

I 

d. 


O Perjuries, 29 Car. 2c. 3. Leaſes-Parol, 
gor hy Hrd of Mouth, uill be void if they 
& Mexce:d Three Tears from the Making ;yet 
tuo Third Parts of the improved Value 
ef the Thing demiſed, muſt be reſerved to 
7 the Landlord. See aſter, Chap. 2. and 
Chap. 8. 

And no Leaſ-s, Eſtates or Intereſts, 
either of Freehold or Terms for Tears, or 
any uncertain Intereſts not being Copy- 
hold or Cuſtomary Intereſts,ſhall be graut- 
ed or ſurrendred, unleſs it be by Deed, 
or Note in Writing, figned by the Party 
ſo granting or ſurrendring the ſame, or 


t 
F 

> 2 
| 


-Y 
their Agents lawfully authorized by Mi- 
ting, or by Act and Operation of Law. 
And no Action ſball be brought to 
charge any Perſon upon any Contratt or 
Sale of Lands, Tenements or Heredita- 
ments, or any Intereſt in or concerning 
them, unleſs the Agreement upon which 
| the 
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| | Leaſes 
Alſo, by the Statute of Frauds and 2 


18 


A fort- 


main. 
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the Action ſhall be brought, or ſome 
Memorandum or Note thereof, ſhall be 
in Writing, and figned by the Party, or 
ſome other Party by him lawfully au- 
thorized. See Chap. 8. for further ob- 
fervations on this Statute. 


Every one ſeiſed of an abſolute 
Eſtate in Fee-Simple in his own 
Right, may make a Leaſe for as ma- 
ny Years as he pleaſeth, provided 
it be not a Body Politick, leſt by 
exceeding, it ſeem a Deviſe in Mort- 
main; and fome ſay for a Hundred, 
others, if but for eighty Years, tis 
Mortmain ; and in this Caſe the 
Chief Lord may enter for the Forfei- 
ture, unleſs they have purchafed Li- 
cence from the King and the ſaid Chief 
Lord. See2 9.8. Mortm.39. Stat.23 H. 8. 
10, &c. Fitz. 221 F. 222. D. 223. E. 

But now by the Stat. 7 & 8 W. 3. 
c. 37. The King alone, his Heirs and 
Succeſſors,may grant to any Perſon or Per- 
ſons, Bodies Politick or Corporate, their 
Heirs and Succeſſors, Licence to alien in 
Mortmain, and alſo to purchaſe, ac- 


quire, take and hold in Mortmain, in 


Perpetuity or otherwiſe, any Landi, Teue- 
ments, Rents, or Hereditamenis uhatſo- 
ever, of whomſo2ver the ſame ſhall be 
holden ; aud ſuch Lands, Tenements, &c. 


fo 


8 Ch 
© 
«Xx 


1 + h ; 
not 
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ae ſo aliened or acquired and licenſed, ſhall 

not be ſul jet to any Forfeiture Ly reaſon 
of ſuch Alienation or Acquiſition. 

# A Leaſe for Term of Life muſt be Livery and 


a | Seiſin i 
executed by Livery and Seiſin: be- Seiſn im 
7 cauſe the Freehold paſſeth with that Life. for 

L.eaſe, which it cannot do whithout 

» EX Livery and Seifin. 


This was the Caſe of Allen and 
„F E Waller at the Lent-Aſſiſes at Maid- 
J ſtone 1654. Waller brought an Ejecti- 
one Firme againſt Allen; the Defen- 
dant proved a Leaſe-Parol at a cer- 
„ tain Rent during bis Life: Which 
laſt Word of the Defendant's Witneſs 
gave the Verdict againſt him, becauſe 
none can be Tenant for Life, without 

3 Livery and Seiſin. 
Allo if a Man make a Leaſe to one 
for Years, the Remainder to ano- 
ther for Life, or in Tail, or in Fee, 
here the Leſſor ought to make Livery 
and Szifin to the Leſſee for Years, 
or elſe nothing ſhall paſs to him in 
Remainder, though the Leſſee enter 
and enjoy his Term of Years; but 
the Freehold and the Reverlion re- 
mains in the Leſſor, But if the Leſ- 
{ for make Livery and Seifin to the 
Leſſee then the Freehold paſſes over 
to them in the Reverſion, according 
to the Grant, For the Manner of 
Livery 


= 0 — e 
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Livery and Seiſin, ſee Pratt. Reg. laſt 
publiſhed, 397. 


That Livery muſt paſs a preſent 4 
Freehold, and cannot commence in 


futuro, Hob. 171. 


How a Corporation may make 


Livery and Seifin by Attorney, Pratt. 
Reg. 397. | 
If a Tenant for Years of Lands 
conſent, that Livery and Seifin ſhall be 
made unto him that hath purchaſed 
the Reverſion of thoſe Lands let un- 
to him, and it be made accordingly, 
this is a good Livery and Seiſin to 
make the Reverſion paſs, altho' the 
Tenant for Years do not go off from 
the Land at the Time when the Li- 


very and Seiſin was made. [bid. See 
after. 


| Teaſe fo Likewiſe if a Man make a Leaſe of 


Tears takes Lands or Tenements to another for 

Right af- Term of Years, and the Leffor die 

ger ive De” before the Leſſee enter into the Tene- 
ments ; nevertheleſs he may enter, 
notwithſtanding the Death of the 
Leſſor, becauſe the Leſſee hath Right 
to the Tenements by Virtue of his 
Leaſe, immediately after the Sealin 
and Delivery of it. Vide Chap. 2. 


Tenant 


—— 
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2 


Tenant at Will. 


When a Man demiſes Lands to Tenant as 


KF another to hold to the Leſſee at Vl. 
the Will of the Leſſor, vel econtra, 
and by Virtue of this Leaſe the Leſ- 
ſee is in Poſſeſſion; here the Leſſee is 
Tenant at Will, and hath no certain 


Eſtate in the Tenements he holdeth, 
but the Leſſor may eject him when 
he pleaſes; neither can the Leſſor 


force him to ſtay longer than he pleaſes. 


Co. Lit. 55. a. 


But if the Leſſee ſow the Land, and He that 
the Leſſor eject him out afterwards ſows ſpall 
before the Corn be ripe, the Leſſee 4 if 
ſhall neverleſs have his Crop, and —" 


ſhall have free Egreſs and Regreſs to 
cut and carry it away, becauſe he 
knew not when the Leſſor would 
enter upon him, | 

It is ſaid, That if one be in Poſ- 
ſeſſion of the Lands of another, and 
hath uſually paid a Rent unto him 
for theſe Lands, altho* it cannot be 
expreſly proved that the Lands were 
demiſed at Will ro him that is thus 


1] in Poſſeſſion of the Lands, viz. That 


he ſhould hoid them as long as both 
Parties ſhould pleaſe; yet if rhe Pay- 
ment of a Quarter or Half a Year's 

I Rent 
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ct 
Rent can be proved, this will be a , 

good Evidence of a Leaſe at Will. me 

Pract. Reg. (the 4th Edition 403. the 

Not ſ in But if a Tenant for Years ſow his exe 
Tenants Land ſo near the End of his Term, the 
for Years. that his Leaſe expire before the Corn tha 
be ripe, he ſhall not come to reap the 

it; but the Leſſor, or other who hath Hin 

the Reverſion, ſhall have the Crop: 
becauſe the Leſſee knew certainly the gat 

End and Determination of his Term Þ pai 

and Leaſe. Te 

In like manner if a Houſe be let 

to a Man to hold at Will, and the mi. 

Leſſee enters the Houſe, and brin- He 

eth in thither his Goods and Houle- 2 tri 
hold-ſtuft, and afterwards the Leſſor his 

ejects him out; here he ſhall have Li- for 


berty of Egreſs and Regreſs to fetch Þ at 
away his Houſhold-ſtuft, Utenſils, Oc. N ſiv 


and if ſuch Tenant die, the like Li- vo 
bert y is given to his Executors, Gc. Al 
Lit. Ten. p. 15. H: 

Alſo if one ſeiſed in Fee-Simple, Re 
Fee-Tail, or for Term of Life, in an an 


Houſe, and hath Goods in that be 
Houſe, and makes his Will, appoint- 
ing his Executors, and dies; now to 
whomſoever the Houſe deſcends, the 
Executors ſhall have Liberty in ſome 
reaſonable Time to enter and carry 

away the Goods, 


And 


8 
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And if a Man by Deed of Feoff- 
ment grants certain Lands to ano- N 

ther, and delivers him the Deed, but 
eexecutes it not by Livery and Seifin, 
the Feoffee in this Caſe may enter on 
that Land, and hold it at the Will of 
the Feoffor; but the Feoffor may eject 
him out again when he will. 
If a Man dwell in a Houſe as Te- Tenant at 
Z nant at Will, he is not bound to re- Mil not 
pair the ſaid Houſe, as a Tenant for *9%"4* 
Z Term of Years is bound to do. __ 
But if a Tenant at Will ſhall com- Waſte, 
mit voluntary Waſte, as to pull down 
2 Houſes, and cut, grub, fell, or de- 
ſtroy Trees, the | efſor may bring 
his Action of Treſpaſs againſt him 
for ſo doing, For tho' a Tenant 
7 at Will is diſpuniſhable for permiſ- 
2 five Waſte, yet he ſhall anſwer for 
voluntary Waſte. Vide poſt, Chap. 6. 
3 Alſo the Leſſor upon a Leaſe at 
Hill, if he hath reſerved a yearly 
Rent, may either diſtrain, or bring 
an Action of Debt for the ſame, if it 
be in Arrear, which he pleaſes, 


Tenant at Sufferance 


> Tenant at Sufferance is he who Tenant at 
comes in by lawful Leaſe, and keepeth S«fferarce. 
Poſſeſſion after his Leaſe is expired, 

I and 


—_ 
— 
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and wrongfully holdeth over: Ag ? 


Tenant for Liſe of J. S. who hold- 


eth over after the Death of F. S. Co. 


Lit. f. 57. b. Kitch. f. 238. 


The Leſſor cannot have an Action 
of Treſpaſs againſt a Tenant at Suf. 


ferance before his Entry into the 
Premiſes. Co. Lit. 57. 6. 

Alſo if one leaſes at Will and dies, 
and the Leſſee continues in Poſſeſ- 


ſion, tho' the Leaſe be determined 
by the Death of the Leſſor, yet the 


Leſſee is Tenant at Sufferance. Lid. 


But if the King's Leſſee for Years 1 


or Life holds over his Term, yet he 
is not Tenant at Sufferance, but an 
Intruder; for no Laches of Entry 
may be imputed to the King. Lid. 

And if a Guardian after full Age 
of the Heir, continues in Poſſeſſion, 
yet he is not Tenant at Sufferance, 
but an Abator; for his Eſtate is 
created by Act in Law. 1bid. 

If the Husband leaſes for Years 
the Lands of his Wife, rendring 
Rent, and then the Wife dies, the 
Husband ſhall not have Debt for 
the Rent incurr'd after, for his Eſtate 
is gone; and it ſeems the Leſſee is 
become Tenant at Sufferance. 1 Roll. 
Abr. 591. B. 4. i 

I 
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TT” 


I one covenants to permit and 
ſuffer another to have, hold and oc- 


' VFcupy certain Lands, 4 die datus, for 


Life; this is but a Covenant, and no 
Leaſe, and ſo the Law expects no 


Livery thereupon ; and therefore he 


mall not be Tenant at Will, but 
tonly by Sufferance. 1 Roll. Abr. 859. 


10. 
Alſo if A. bargains and ſells Lands 
to B. by Way of Mortgage, on Con- 


dition to pay ſeveral Sums yearly 
For certain Years; and there is a 


Covenant in the Deed, That B. ſhall 
not take any Profits of the Land, till 
Default in ſome of the payments; 
bis is no Leaſe at Will; for it is 
not that A. ſhall take the Profits, 
Sbut only that B. ſhall not take them, 
which ſounds in Covenant, and fo 


BB. is Tenant at Sufferance only, and 


not Tenant at Will. bid. 12. 
Tenant by Copy of Court- Roll. 


This is a very ancient Tenure, and u 
depends only upon Cuſtom ; and copy of 
there are ſo many and various Kinds Corte 
of Cuſtoms in Copyholds in ſeve- Koll. 
al Manors and Countries, that it 
would take up a large Volume to 


diſcourſe of them all; which is not 


C | now 


A 


1 


now our preſent Intention, but we 
ſhall refer that Subject to a further 
Opportunity, and here ſhortly in ge- 
neral Terms fet forth the Nature of a 
Cuftom Tenant by Copy of Court-Roll. In 
quid, vide a Manor wherein there is a Cuſtom, 
poſtea, 30. and hath been ſo uſed Time out of 
Mind ( for nothing can be a Cu- 
ſtom, unleſs it be Tempore quo non 
extat Memoria, Time out of Mind) 
that certain Tenants within the ſaid 
Manor have uſed to have Lands or 
Tenements, to hold to them and 
their Heirs in Fee-Simple or Fee- 
Tail, or for Term of Life, or upon 
any other Condition, at the Will of 
the Lord after the Cuſtom of the 
ſame Manor, ſuch Tenants are cal- 
led Copyholders ; that is, Tenants 
by Copy of Court-Roll : For a Co- 


py of the Court-Roll is all the Evi- 


dence they have for their Eſtates 
in the ſaid Lands. Lit, Ten. lib. 1. 

cap. 9. 
Copybold- Now a Tenant hy Copy of Court- 
er cannot Roll may not alien his Eſtate by 
_ ty Deed; for if he do, it is a Forfeiture 
F to the Lord, and the Lord may en- 
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ter and take the Forfeiture. Vid. & g 


Co. Lit. 59. a. 


Bur if any Tenant by Copy of 1 


Court-Roll will alien his Lands, hge 


may 


2 


N 
2 FO 4 
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may do it by a Surrender into the But by 
Hands of the Lord, to the Uſe of Surrender 


him that hall have it: And any Kind “ele Lord. 
of Eſtate that a Freholder can make 
of his Land by Deed, a Copyholder 


L may do the ſame by Surrender. Lit. 


Co. ut ſupra. 


The Tenant by Copy of Court- Bound te 


© Roll is alſo bound by the Cuſtom to. 
repair his Houſes ; and if he ſuffer a- 


ny Tenement or Houſe to fall down 
for Want of Repair, or if he pull ir 


down, he forfeits his Copyhold to the 
Lord of the Manor. 

The Tenant is as well inheritable Inherita- 
as he that hath Frank-Tenement by be. 


a the Common Law, if he obſerve the 


Cuſtom of the Manor, and perform 
and pay his Services. 4 Co. Rep. 21, 
22. &c. See after 30. &c. 


There are ſeven Properties incident for 


Maintenance of a good Cuſtom. 


Firſt, It muſt be reaſonable. 

Secondly, It muſt be certain. 

Thirdly, It muſt be according to 
Common Right. 

Fourthly, It muſt be ongood Con- 


> fideratinn. 


Fifthly, It muſt be compulſory. 
C 2 Sixthly, 


— — > —_ - — 
— 
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Sixthly, It muſt be without Pre- 


judice to the King. 
Seventhly, It muſt be to his Profit, 
that claimeth the ſame. 


In Cuſtoms, there is Uſer, Non-Uſer, 
Abuſer and Interuſer. 


Uſer, Is when, according to Time 
and Occaſion, a Cuſtom is uſed. 

Non-Uſer, Is when, for Want of 
Time and Occaſion, or through Ne- 
gligence or Forgetfulneſs, a Cuſtom is 
not uſed. 

Abuſer, Is when, a Cuſtom is ill u- 
ſed; for as Uſer doth nouriſh a Cuſtom, 
ſo doth Abuler deſtroy a Cuſtom, 

Interuſer, Is in ſome Caſes, where 
a Cuſtoin may be uſed in one Sort, 
and ſometimes in another, and yet a 
2 Cuſtom, if there be good Con- 

iderations for the Exchanging thereof 
at Times. 

R at If the Lord have uſed, at the Ad- 

the Lord's miſſion of his Copyhold Tenants, 

Will. ſometimes to take for a Fine Two 
Pence, or ſometimes Four Pence for 
an Acre, ſometimes Twelve Pence an 
Acre; this Uſer is fo uncertain, that 
it makes the Fine Arbitrary at the 
Lord's Will, 


Cuſtom 


— 
0 
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* * 
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Cuſtom to pay a Fine according to 


| a yearly Value, good. Prat} Reg. 174. 


I ff the Lord of a Manor have uſed, .44,,;7,, 
I ime out of Mind, to admit his Co- withort 


„ pyhold Tenants without Fine; this Fine. 


* Uſage ſhall bind the Lord, as well 


Ras a Fine certain. * 


If the Lord have uſed to have cer- ork ef 
Ztain Work-Days of his Tenants, and Tenants. 
that hath not been uſed by the Space 

of Twenty Years laſt paſt; yer that 

Non ier is no Diſcharge to the Le- 
Enants, ſo that there be any alive that 

can remember the ſame. 

lf the Tenants have uſed, when Interrer 
they ſow their Lands, to pay the fer Rent. 
Lord Rent-Corn, and when it li- 

eth in Paſture, to pay their Rents 

in Money, this is a good Inter- 


Juſer. 


If the Tenants have uſed to pay Hem. 


their Lord every Fourth Year a dou- 
_ #ble Rent, and every Sixth Year an 


half Rent, this is a good Interuſer. 
I the Tenants have uſed to have Abuſer by 
ommon of Paſture in their Lord's Cattle. 


Woods for their Horſe-cattle, and 


they put in their Neat-Cattle, and 


Jueſtroy the Woods, this is an Abuſer : 


But it is but fivable, and no Forſei- 
ure of the Common, no more than 


gif they have a Common for a certain 


C 3 Number 
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Forfeiture. 


Cuſtoms 
muſt be 
reaſonable. 


For Ser- 


vices. 


— 
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Number of Beaſts in the Lord's Soil, 
and they exceed the Number ; this A- 
buſe by the Surcharging is only fina- 
ble, and no Forfeiture. 


If a Man have a Fair to be uſed 


Two Days, and he keeps it Three 
Days, this Abuſe is a Forfeiture. 
Every good Cuſtom is grounded 
upon good Reaſon, and that ſhall be 
ſaid in Reaſon a good Cuſtom, that 
in Reaſon is a good Law ; for Law 
and Cuſtom be of that Affinity, as 
both do allow like Reaſon, and 
both do forbid like Inconveniences ; 
and the final Effect of both is, to 
diſcuſs and to diſcern every Man's 
true Right, and to give to every 
Man that which is his own; for al- 


though Cuſtom in ſome Caſes differs 
from Law, and doth admit Executi- 


on of ſome Acts without ſome Ce- 


remonies required by the Law; yet 
the End and Effect of Cuſtom is to 


maintain the like Reaſon, and avoid 
the like Inconveniences as the Law 
doth. | 

If the Tenants of a Manor will 
preſcribe to hold without paying any 
Rents or Services for their Copy- 


holds, this is no good Cuſtom : But 


to preſcribe to hold by Fealty ” 
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all Manner of Services, is good and 
reaſonable. 

If a Lord will preſcribe never to To hold a 
hold a Court but when it pleaſeth Court. 
himſelf, this is not good: But to pre- 
ſcribe never to hold a Court for the 
ſpecial Good of any one Tenant, ex- 
cept the ſame Tenant will pay him a 
Fine for the ſame ; that is good and 
reaſonable. 

If a Copyholder ſurrender his To ſurren- 
Land to the Uſe of a Stranger, in!“ 
Conſideration that the ſame Stranger 
ſhall marry his Daughter before ſuch 
a Day ; if the Marriage ſucceeds not, 
the Stranger takes no Benefit by the 
Surrender, Bur if the Surrender be 
in Conſideration that the Surrender 
ſhall pay ſuch a Sum of Money at 
ſuch a Day ; though the Money be 
not paid, yet the Surrender ſtandeth 
goo Many Cuſtoms there are, 
which at the Beginning were volun- 
tary; and now, by Continuance, are 
grown compulſory: Que initio fue- 
runt voluntatis ex poſt facto fuerunt 
neceſſitatis , ſaith the Civil Law: 
Which alſo in many Caſes doth agree 
with the Common Law. 

Wilful Denying of Services is a Foyſei- | 
Forfeiture, Lit. Rep. 295. turei. 
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C 
By c- And if a Copyholder convert Part = 
bolders, of his Land into a Fiſhery, tis a For- 5 * 
&. feiture. Lit. Rep. 268. an 
But if Tenant for Life of a Copy- TT 
hold ſuffers a Recovery as Tenant 5 
in Fee-Simple, this is no Forfeiture. ne 
1 Mod. Rep. 199. If a Fold-Courſe is Wo 
not due of Common Right, but of at 
Cuſtom, and there is Diſturbance 
for it, 'tis no Forfeiture. Lit, Rep. 7 
267. | hi. 
And of all Forſeitures committed by Je 
Copyholders, the Lord only is to take 
Advantage. * th 
Remain- Allo if he in Remainder entreth be 
der. upon a Tenant for Life of a Co- ca 
pyhold, and maketh a Surrender, no- by 
| thing paſſeth. Mod. Rep. 199. Re 
Admit- Note, An Admittance of Tenant pa 
rance: for Years, is an Admittance of him in ho 
Remainder. 1 Vent. 269. 1 Mod. 102, © Ce 
120. 4 Co. 23. 3 Cro. 504. his 
Sole Fred- Cuſtom for Copyholders to have * {h; 
ing. ſole Feeding in a certain Waſte; it tut 
is not needful to alledge that the m 


Beaſts were Levant and Couchant. 

Vid. 2 Lev. 2, 67. where alſo it is ſaid, 4 
Copyholders may licenſe others 
Licence for (without Deed) to put in their 
Common Beaſts, and may exclude their Lord. 
"ug Beaſts. 1 Vent. 165. 2 Saund, 326, 327. But 
if a Man claim only Common Ap- 
purtenant, 
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purtenant, or Part of the Herbage, 
he muſt not ſay for his Cattle Levant 


and Couchant ; and fol. 328. ſays, 


7 The Licence ought to be by Deed. 


Lands do not appear to be Copy- 


hold, by ſaying, They were held ac- 
Z cording to Cuſtom, unleſs it be laid 
at the Will of the Lord. Idem 144. 

Ina what Caſes, and when the Lord Forfeiture. 
* ſhall ſeize the Copyhold Eſtate of 


his Tenant for Felony or Treaſon. 


See 2 Vent, 38. 1 Lev. 263. 
A Re nainder limited to one for Remain- 
* the Life of a Tenant for Life may ders limit 


be good by Way of Remainder, be- 4 


2? cauſe a Tenant for Life may forfeit 
by alienating in Fee, and then he in 


3 Remainder may enter and enjoy ; 
but this Reaſon holds not in Copy- 
holds; For if a Tenant for Life of a 


Copyhold commits a Forfeiture . of 


his Eſtate, the Lord of the Manor 
* ſhall take Advantage of the Forſei- 
ture and not he that had the Re- 


2 mainder or Reverſion. 1 Saund. 151. 
* Allo a Lord may grant Copybold gy 5 


7 forfeited before Seizure. 1 Lev. 26. Remain- 


33 


But Strode ver. Denniſon. 3 Lev. 94. der Man. 
> Copyholder for Life was attainted 
of Felony, and adjudged, That he 


in Reverſion might take Advantage 
and enter; for the Eſtate for Life 


C5 was 


n 
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was determined by the Attainder, 
altho' it appeared the Felony was 
pardoned. See after, Copyholder con- 


victed. : 
Felo de No Forfeiture of a Felo de ſe hap- T7 
ſe. pens before an Inquiſition is taken 


and returned. Saund. 278, 362. 
 Haben- The Husband takes Copyhold 
dum. Lands of the Lord, to whom the 7 

Lord grants the Seiſin to hold to the Þ7 + 

Husband and Wife; tis a good Grant 

to the Wiſe, altho* ſhe is not named 

till after the Habendum. 1 Saund. 151. 
Seizure. A Lord without a Cuſtom may 

ſeize the Lands until the Tenant 

comes in to be admitted, but cannot 
ſeize them as forfeited without a Cu- 

ſtom. 1 Lev. 63. 

Surrender If he in Remainder of a Copy- 
him in hold ſurrenders his Remainder for 
main the Uſe of the Tenant for Life, and 

der. after his Deceaſe to the Uſe of him- _ 

ſelf and his Wife, the Eſtate limited 

to the Tenant for Life is void; but 
the Eſtate limited to the Husband 
and Wife good by Way of a pre- 
ſent Eſtate, but not by Way of 

a Remainder. 1 Saund. 150, 151, 

152. 

But a Surrender of a Copyhold in 

Fee, from the Time of his Death, 

is void. Idem. 151. 

5 A Co- 
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A Copyholder convicted of Fe- Copybolder 


| lony, had Clergy allowed before ©nvified. 


Attainder; and the Court were of 
Opinion, That *"twas no Forfeiture 
without a ſpecial Cuſtom. 1 Lev. 
263. 

If a Covenant or r. ces be Surrender · 
to ſurrender a Copyhold to the Uſe 
of A. then a Surrender into the 
Hands of Two Copyholders, ac- 
cording to the Cuſtom, is ſufficient. 

1 Lev. 293. | 

A Copyhold Eſtate cannot be ſur- Admit 
rendred to another by Attorney with- Lance. 
out Deed; but one may be admitted 
to a Copyhold Eſtate without Deed. 

Pratt. Reg. 170. 

Admittance to a particular Eſtate, No Fire 
is Admittance to the Remainder 346. 
and no Fine ought to be paid for 
Admittance to a Remainder without 
ſpecial Cuſtom; and a Refuſal to 
pay a Fine upon a reaſonable Doubt 
of the Cuſtom, is not a Forſeiture. 

3 Lev. 308. 

Copyhold Land of the Tenure: of Borough- 
Borough-Engliſh , ſarrendered to the 592% 
Uſe of another Perſon and his Heirs, 


who dies before Admittance, the 


Right ſhall deſcend to the youngeſt 
Son. 1 Mod. Rep. 102. 3 Keb. 263. 
4 Co. 22. 6. 1 

| I 
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Surrender, If a Copyholder for Life ſurren- 
der to the Uſe of another who is ad- 
mitted, by this the firſt Copyholder's 
Eſtate is clearly determined; but if 
8 in Fee ſurrenders to the 
Uſe of another for Life, after bis 
Death he ſhall have it again. King 
and Lord's Caſe. Hill. 5 Car. 1. B. R. 
Rot. 793. Cro. 1. Par. 148. 

By an In- If an Infant ſurrender Copyhold 
fant. Land to another who is admitted, 
this is not good to bar the Infant, 
for he may enter at his full Age. 
Goole and Grane's Caſe. Moor's Rep. 
By Huſ- If a Woman Copyholder take an 
band, Husband who ſurrenders, this ſhall 


nor her Heirs, 35 Elix. Bullock and 
Dibley's Caſe. 4.Co. Rep. 23. 
Entryly The Lord of a Manor ſeized a 
Heir. Copyhold without Cauſe, and grant- 
ed it to another in Fee, the Grantee 
died, and his. Heir was admitted : 
Then the firſt Copyholder died, 
and his Heir entred upon the Heir 
of the Grantee, and ſurrendered to 
the Uſe of a Stranger; and here 
the Heir's Entry. before Admiſſion 
was adjudged lawful, and: his Sur- 
render to the Uſe of a Stranger 
good ; and it was, reſolved, That 
the Deſcent of a Copyholder doth. 
1 not. 


be no Diſcontinuance to the Wife, 
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not toll or take away the Entry 
of another Copyholder who hath 
Right. 2 Cro. Par. 36. and vide 4 
Co. Rep. fol. 23. 

If a Copyholder for Life cut down 
Trees, the Lord may carry them 


If a Copyholder commit Waſte, Waſte. 
whereby a Forfeiture accrueth to 
the Lord, who afterwards accepteth 
of Rent; this doth not bar the Lord, 
but he may enter for the Forfeiture of 
the Tenant, notwithſtanding the Ac- 


N ceptance of the Rent. Mich. 29 El. 
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in B. R. Godbolt 47. 
If a Copyholder forfeit his Eſtate, Brfeiture 


; and then ſurrenders to the Lord who and Accep- 


accepts it, not knowing of the For- tance. 
feiture ; yet this is no Diſpenſation of 
the Forfeiture. Hill. 4 Car. 1. Rot. 
496. B. R. Matthews and Meatons 
Caſe. 1 Cro. Par. 169. | 
A Copyholder in Fee took a Leaſe Copybol# 
for Years of a Manor: Reſolved the e*t:n#. 
Copyhold was extin& for ever, and 
not only during the Leaſe. Hide and 
Newport's Caſe. Moor's. Rep. | 
If a Feme Copyholder in Fee take A 
an Husband , who. makes a Leaſe for — fo 
Years contrary to the Cuſtom ; af- de Ce- 
ter the Husband's Death, this For- 


ſeiture ſhall not bind the Feme and 
her 


Eſtate for- 
Jeited, f 
revived, 


The LAWS concerning Ch. 1. 
her Heirs, but ſhe ſhall have it a- 
ain after her Husband's Death non 
obſtante the Forfeiture ; and ſo it was 
adjudged inter Savern and Smith in 


the Exchequer. Cro. Rep. 1. Par. 7. 
Paſch. 1 Car. 1. 


A Copyholder in Fee ſurrendred 


to the Lord of the Manor his Copy- 
hold Eſtate, and the Lord made a 
Leaſe for Years of the Manor and of 
the Copyhold, by the Name of his 
Tenement called H. and whether by 
this the Copyhold was determined 
or no, was the Queſtion : And it was 
held that it was not ; becauſe when 
the Lord let the Manor, it was in- 
cluded as Parcel thereof; but if he 
had made a Leaſe for Years of the 
Copyhold by it ſelf, that had de- 
ſtroyed the Copyhold, for it was 
then during that Time ſevered from 
the Manor, and ſo could never again 
be demiſable by Copy. M. 14 Car, 1. 
in B. R. Lee and Boothley's Caſe. Cro. 
1 Par. fol. 375. 

If a Copyholder make a Leaſe for 
Years, which is a Forſeiture at the 
Common Law, and after the Lord 
makes 2 Feoftment, or a Leaſe for 
Years of the Freehold of this Copy- 
hold, in this Caſe the Feoffee or 
Leſſee of the Lord ſhall not take 


Ad- 
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Advantage of the Forfeiture; for 
the Leaſe of the Freehold made by 
the Lord before Entry, is an Aſſent 
that the Leſſee of the Copyholder 
ſhall continue his Eſtate, and fo it is 

in Nature of an Affirmance and Con- 
firmation of the Leaſe. M. 20 Eliz. 
in C. B. Penn and Mericall's Caſe. 
Owen's Rep. fol. 63. 

Every one who hath a lawful Copyboid 
Eſtate or Intereſt in a Manor, be it 0 Eſcheas 
in Fee-Simple, Fee-Tail, Dower, Lamel 
Tenant by the Curteſie, Tenant 
for Life, Tenant for Years, Guar- 
dian, Tenant by Statute-Merchant, 

— or Elegit, Tenant at Will and 
Sufferance; if a Copyhold eſcheat 
or come into their Hands during 
the Time, they may regrant it, and 
it ſhall bind the Lord, becauſe every 
one of them is Dominus pro tempore. 
Co. Lit. 58. Co. 4 Rep. 28, 29. 
If a Copyholder accept of a Leaſe 
for Years of his Copyhold, by this 
his Copyhold Eſtate is determined. 
29 Elix. Lane's Caſe. Co. 2 Rep. 16. 

If the Fine of Copyholders of a Reaſonable 
Manor upon Admittance be incer- Fes. 
* tain, yet the Lord cannot demand 
| or exact unreaſonable or exceſſive 
Fines; and if he do, the Copyholder 
may by the Law deny to pay _ 

an 


40 
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and it is no Forfeiture; and it ſhall 
be determined before the Judges up- 
on Proof of the Value of the Land, 
what Fine was reaſonable to be de- 
manded ; for if it ſhould be otherwiſe, 
great Part of the Copyheld ſhould be 
deſtroyed at the Will of the Lord, 
by exacting unreaſonable Fines. Co. 


Reaſonable 4 Rep. 27. Latch's Rep. 7 14. Acc. 


Time to 
bay it. 


Not till 
Admit- 


tance. 


Deſerting 
of Services. 


If the Lord aſſeſs a reaſonable 
Fine , and require the Copyholder to 
pay it, he is not bound to pay it pre- 
ſently, becauſe he could not know 
what the Lord would aſſeſs, & nemo 
tenetur divinare, and he ſhall there- 
fore have reaſonable Time to pay it 
in, if the Lord limits no Time; but 
it is otherwiſe of a Fine certain. Co. 
4 Rep. f. 27. 

Note, That no Fine is due to the 
Lord, either upon Surrender or De- 
{cent, until Admittance, for that is the 
Cauſe of the Fine ; and if after the 
Tenant deny to pay it (if it be a 
reaſonale Fine) it is a Forfeiture of 
the Copyhold. Bacon and Flatman's 
Caſe, and Saxd's Caſe, ſo reſolved. 
Vide Co. 4 Rep. J. 28. | 

If a Copyholder come not to do 
his Services, although he were of- 
ten demanded to do them, but ill 
puts off from Time to Time to do 
them, 
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them, although he do not abſolutely 
Fefuſe, yet his Deferring is a Forfei- 
ture. Paſch. 2 Car. 1. in B. R. John- 
on's Caſe. Latch's Rep. F. 14. 
The Lord of a Manor aſſeſſed Nba: Fne. 
Two Years and half Value of the 
Land, according to the racked Rent, 
for a Fine upon the Grant of a 
EZ Copyhold , and for Non Payment 
thereof entred for a Forfeiture : And 
it was held by the Court of King's 
Bench, that the Fine was unreaſona- 
ble, and that one Year and an Half 
of improved Rent was high enough; 
and therefore the Lord's Entry for 


the Forfeiture was adjudged unlaw- 


ful. Hill, 5 Car. 1. in B. R. Dowe 
and Golding's Caſe, Cro. 1. Par. 142 

L. L. ibid. Ms 

'* The Lord aſſeſſed a Fine of twelve Fine cer- 
Pounds to be paid by a Copyholder, %% 
and appoints it to be paid at his 
Capital Meſſuage of the Manor 
Three Months after, and the Copy- 

holder pretending the Fine to be 
certain, ( that is to ſay, Two Years 

2 Quit-Rent,) offered the fame at the 

= Day of afleiling the other Fine; but 


at the appointed Place for the Pay- 


ment thereof, cometh not thither to 
excuſe his Non-Payment, nor make 
any other Refuſal; and it was held 

to 
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to be a Forfeiture of his Copyhold : 


But if he had come at the Day al- 
ſigned him for the Payment, and had MY, por 


then tendered the Two Years Quit- the 
Rent, being the Fine certain accord. Fx 
ing to Cuſtom, though not alleſled Rol 
nor demanded by the Lord, it had ( 
not been a Forſeiture. 2 Cro. 617. 4 


Latch's Rep. 122, pre 
Statute of It was adjudged, That Copyhold- fou 


Limita- 


How. Lands were within the Statute of ly + 
21 Jac. 1. c. 16. for Limitation of fen 
Entries within 20 Years. Pr-&. Reg. pj; 
170. But ſee the late Act 4 & 5 Ann. pi 
to commence an Action within a to 
Year upon ſuch Entry or Claim. pr 
But that Copyhold is not within the of 
Statute of 12 Car. 2. touching Guar- wi 
dians. [dem 171. Jide 3 Lev. 395. w 
2 Lutu. Ent. 1139, 1 140. 2 w 
P 

Tenants by the Verge, de 

d 

Are after the ſame Nature as Te- ſe 
nants by Copy of Court-Roll ; but In 


they are ſo called, for that wen c 
they will ſurrender their Tenementses »v 
into the Lord's Hands, unto the Uſe © b 
of another, they have a little Rod, = « 
which, by Cuſtom of the Manor, they ( 
deliver unto the Steward or Bailiff, 

and he that takes the Lands, re- 

ceives 
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ceives the Rod in Court from the 
Steward in the Name of Seifin, and 
therefore they are- called Tenants by 
the Verge: Yet they have no other 
Evidence but Copy of the Court- 
Roll. Lit. Ten. Lib. 1. cap. 10. Copybeltes 
One had cut down Timber upon mie 
Z a Copyhold Tenement, which was «vilfu! 
© preſented at a Court-Baron, and Waſte,and 
found to be Waſte, and conſequent- #7754 
ly a Forfeiture ; whereupon the De- , Chan- 
fendant was admitted, brought his cery ill 
Ejectment, and had a Verdict. The mot relieve 
plaintiff brought his Bill in Equity bim. 
to be relieved: And it being not 
Z prov'd that the Plaintiff had ſold any 
of the Timber, and that the Premiſſes 
was much out of Repair, an Iſſue 
was directed to try if the Waſte was 
wilful ; which being found for the 
Plaintiff, it was decreed he ſhould 
be reliev d: And that the Defen- 
dant ſhould deliver her the Poſ- 
ſeſſion again, and account for the 
meſne Profits: But the Lord Chan- 
cellor ſaid in Caſe it had appeared 
wilful Waſte, ſhe ſhould not have 
been reliev'd. Mary Thomas, Widow 
= wv. Potter & al. Hill. 19 Car. 2. 
> Chancery Caſes, 1 par. fo. 98. 
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Copyholder 
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An Agree- 
ment be- 
fore Mar- 
riage, to 


ſettle Copy- 
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Copyholder before Marriage a- 
greed to ſettle his Copyhold Tene- 
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ment on his intended Wife; the 


Marriage took Effect, and the Hul- 


hold on bis band ſurrendred the ſaid Copyhold 


intended 
Wife, de- 


creed to 


ftard go 


again 


to a Stranger for a Sum of Money 


by way of Mortgage; he aſterwards 
„ ſurrendred the Premiſſes to the Uſe 
a of his Wife for Life, which Surren- , 


Purchaſer. der was not preſented at the next 


No Fine 


due from a 


Court: But the Widow however 
procurd herſelf to be admitted; 
and it was decfeed by the Court of 
Chancery, That the Wife being in, 
purſuant to a Marriage-Agreement, 
her Eſtate ſhould not be impeach'd ; 
but had it been a meer voluntary 
Settlement, it would have been 0- 
therwiſe. Merlin v. Secmore in Canc. 
Trin. 22 Car. 2. Chancery Caſes, 1 Part 
p. 170. 

A Copyholder having agreed ſor 
a valuable Conſideration to ſurren- 
der his Land, is but in the Nature 
of a Truſtee for the Vendee. Did. 


P. 171. 
Where a Copyholder in Fee fur- 
Reverſio- renders to the Uſe of another for 


ner on his Life, and the Leſſee dies, he ſhall 


Admit- 
tance. 


not pay a Fine for a Re-admittance to 
the Reverſion; for it continued al- 
ways 
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by committing Waſte, and the Lord 
Jafterwards accept the Rent, he may enter 


the Daughters equally as Coheirs, 
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ways in him. 9. Co. Mary Podyer's 

Cale. 107. 

And if ſuch Copyholder in Fee But one 
urrenders to the Uſe of One for Fine dv 
ife, Remainder to a Third Perſon rm Te- 
Fin Fee, but one Fine is due; for the 22 . 
particular Eſtates and the Remain- tieſe in Re- 


. ders are but one Eſtate. Mich. 38, mainder. 
39 Eliz. B. R. by Poplar. 


If a Copyholder incur a Forfeiture Lord after 
Acceptance 


of Rent, 


may enter for the Forfeiture not- for Wage 


 Fwithſtanding; for the Copyhold commirted 


was in him immediately by the For- _ that 
Sſeiture. Mich. 29. Eliz. B. R. God. 


47. 
| "Tenants in Coparcenary, 


There be Two Kinds of Tenants 
in Coparcenary ; that is, Parceners at 
the Common -Law, and Parceners 


[ by Cuſtom. 


Aſter the Courſe of the Common 


Flaw, when a Man or Woman is 


ſeiſed in Lands or Tenements in 
Fee. Simple, or. Fee-Tail, and hath <, 
no other Iſſue but Daughters, and 
dieth; the Tenements deſcend to 


and 


46 


Siſters. 


2 
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and they ſhall enjoy every one an 
equal Part thereof as Tenants in Par- 
cenary or Copartnerſhip, and are 
all as it were one Heir to their An- 
ceſtor: And theſe Coheirs or Par-. 
ceners may have a Writ, called, Breve 
de partitione facienda, to have the 
Lands equally divided and ſhared 
amongſt them. | 

If a Man ſeiſed of Lands die witb- 
out Iſſue, and the Tenements de- 
ſcend to his Siſters; or if he bath no FF; 
Siſters, and it deſcends to his Aunts: 
2 be Coheirs or Parceners as afore- 
aid 

If there be Two Parceners, One 


marries and hath Iſſue and dieth, and 


afterwards her Husband holdeth one 


Tenant by Half, as Tenant by the Courteſie; 


Courteſie. 


the Coheir or Parcener that ſur- 
viveth, and the Tenant by the Cour- 
teſie may make Partition between 
them: And if the Tenant by the 
Courteſie will not conſent thereun- 
to, the ſurvivin 5 Parcener may com- 
pel him by a Writ de Partitione fa- 

9 
But if the Tenant by the Courte- 
ſie deſires to have Partition, and the 
Parcener ſurviving will not agree to 
It; the Tenant by the Courteſie can 
have no Remedy: For he cannot 
have 


| | ” * N 
4 


an have a Writ de Partitione facienda 
ar- 2 . _ P 

Jnagainſt the ſurviving Parcener, al- 
are — the Parcener may have it 


in. [ gainſt him. See the late Acts con- 
cerning Partition. 


Parceners by Cuſtom. 
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This Tenure is Gavelkind, and Parceneys 


the 3 is only uſed in Kent, except in ſome by _ : 


de- 


in North-Wales. But the Men of Kent 
Fonly claim this as a Right remain- 
ing unto them unconquered; and it 
is thus: If a Man be ſeiſed in Fee- 
Simple or Fee-Tail in Lands or Te- 
nements of the Cuſtom and Tenure 
ne F of Gavelkind, and hath Iſſue divers 
©; ons, and dieth; all the Sons ſhall 
1. be Coheirs, and equally inherit thoſe 
Lands and Tenements as Females do, 


en and may make Partition by Writ de 


he = Partitione facienda, and divide, as in 
the Caſe of Daughters at the Com- 
N- XZ mon Law. | 

4 * Grant of Borough-Engliſh Lands to 


one and his Heirs for Three Lives, 
© Þ the Youngeſt Son ſhall be Heir. 2 
ne Lev. 138. 


to Otherwiſe in Gavelkind, of Rent 
un granted out of it, it ſhould go a- 
1 mongſt 
/ 


2 


certain Places in England beſides, and Gave 


"—_— C5 
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mongſt all as the Land ſhould, I FF fur 
dem 89. me 

A Rent de novo, granted out of to 
Gavelkind Land, ſhall deſcend ac- if 
cording to the Deſcent of the Land. die 


1 Mod. Rep. 86, 96. h: 
it 
Foint-Tenants. H. 


Toint-Te- When a Man being ſeiſed of cer T. 
nant. tain Lands and Tenements, doth * be 
thereof enfeoff Three or Four, or 


more, to have and to hold to them- * Pa 
and their Heirs, or to hold to them- *? Jot 
ſelves for the Term of their Lives, de 
or for another's Life, and they be- 2 
come ſeiſed by Virtue of that Feof-- 15 
ment: Theſe are ſaid to be Joint- a 
Tenants. | * 
Diſſoiſorss Likewiſe, if two or more diſſeiſe 4 
another of any Lands or Tenements pl 
to their own Uſe, the Diſſciſors be fa 
Joint-Tenants; but if it be but to FF? 
the Uſe of one of them, they be not *? Jo 
Joint-Tenants. | in 
Now, the Nature of Joint-Tenants 5 
is, That the whole Eſtate ſhall go to 5 


the Survivor. N 5 T 
As if there be Three Joint-Tenants # © 
in Fee-Simple, and the one of them 
hath Iſſue, and dieth, the Two that 
2 ſurvive 


Z Tenants in Parcenary : For if there 
be three Copartners, and one hath 


As 5 
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ſarvive ſhall have the whole Tene- 
ments, and nothing thereof ſhall go 
to the Iſſue of him that is dead: And 
if the ſecond Tenant have Iflue and 
die, the Third who is the Survivor 18 


ſhall enjoy the Whole, and ſhall have 
it in Fee-Simple to him and his 
HFeirs. 


But now there is a Difference in 


Alit-r, if 
. 6 y h 
Iſſue, and dieth before there be any opartners 


Partition made, that Part which be- 
T longed to her that is deceaſed, ſhall 
XZ deſcend to her Iſſue: Aud if ſuch 
a Parcener die without Iſſue, her Part 
*X ſhall deſcend to her Coheirs: So that 
this they have by Deſcent, and not 
by Survivorſhip, as Joint- Tenants 
have. 


And as the Survivorſhip taketh Survi vor- 
Place among Joint-Tenants, ſo it %. 


; doth amongſt all Perſons who have 


Joint Eſtate or Poſſeſſion with others 


N in Chattels Real or Perſonal. 


As, If a Leaſe be made to ſeveral gn , 


Perſons for Term of Years, the Sur- Leaſe, 
vivor of the Leſſees ſhall enjoy all the 
Tenements during the Term by Vir- 
tue of the Leaſe. , 


D Ard 


50 
Of Goods, 
&c. 


Several[n- 
Heritances. 


The LAS concerning Ch. 1. 
And in like Manner, Goods and 
Chattels Perſonal , whereof there be 
Partners, ſhall go to the Survivor. 
And if a Bond be made to many Per- 
ſons ſor one Debt, and ſome of the 
Obligees die, the Survivor ſhall have 
all the Debt. And ſo it is in all 
Covenants and Contracts amongſt 
Partners. 

There may alſo be Toint-Tenants 
for Term of Life, and yet they have 
ſeveral Inheritances: As, 

If Lands be given to Two Men to 
hold to them for Term of their Lives, 
and to the Heirs of their two Bodies, 
here thele Donees are Joint-Tenants 
for Term of their Lives, and have 
ſeveral Inheritances : For if one of 
them have Iſſue and die, the Survi- 
vor ſhall enjoy the Whole during his 
Life by Survivorſhip. And if the 
Survivor have alſo Iſſue and die, then 
the Iſſue of them both ſhall enjoy 


the Eſtate equally between them, as | 


Joint-Tenants. 


Diſtinftion, 


No w the Reaſon why theſe are 
ſaid to have ſeveral Inheritances, is, 
becauſe it is impoſſible for them to 
have an Heir between them, as a 
Man and a Woman may have. 

Therefore the L,w maketh this 
Diſtinction according to Reaſon and 

| | the 
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the Form of the Gift; that is to the 
Heirs that one getteth on the Body 
of his Wife; and fo likewiſe of the o- 
ther : So that by this Reaſon it mult 
of Neceſſity be, that they have ſeve- 
ral Inheritances. 

And if after the Death of the Do- One Dones 
nees, the Iſſue of one of the Doxees "Jing. 
die alſo, leaving no Iſſue of his Body 
ſurviving, in this Caſe, the Donor or 
his Heirs may enter into the Moiety 

of the Lands, as in his Reverſion, 
though the other of the Donces hath 
Iſſue living. 

In like Manner, If Lands be given Simile he- 
to Two Females and to the Heirs of *weer Fe- 
one of them; in this Caſe, the one e 
of them, that is, ſhe that hath it but 
for Life, hath a Frechold; and the 
other hath a Fee-Simple : And if ſhe 
that hath a Fee die, the other who 
hath the Freehold, ſhall enjoy the 
Whole during her Life, by Virtue of 
her Survivorſhip. 

And if Tenements be given to 
Two, and to the Heirs to be ingen- 
dred of the Budy of one of them; 
here the one hath Freehold, and the 
other Fee- Tail. 

If there be two Joint-Tenants, and One grams. 
they be ſeiſed of an Eſtate in Fee- 4 Rent- 


Simple, and the one by Deed grants 22 


D 2 a Rent- 
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a Rent-charge to another out of that 

Part which appertains to him ; now, 

during the Life of the Grantor, this 

Rent-charge is good and effectual, 

but it becomes void after the Death 

of the Grantor: For the Tenant that 

ſurviveth, ſhall hold all the Land by 

Survivorſhip , diſcharged from the 
Rent-charge of the other. 

If there be two Joint- I enants for 

Life, and one lets his Part for Years, 

rendring Rent, and dies, the Term 

Mall continue againſt the Survivor, 

but the Rent is gone. Finch Lib. 1. 

| cap. 3. P. 13. Dyer 187. _ 

Difference But amongſt Coheirs or Parceners, 

* it is otherwiſe: For if there be Two 

| Cobeirs parceners in Tenements in Fee - Sim- 

— 5 ple, and before Partition one charg- 

partners eth his Part by his Deed with a Rent» 

charge and dieth leaving no Iſſue, 

whereby his Moiety deſcends to the 

other Partner; here that Part ſhall 

not be freed of the Rent-charge, be- 

.cauſe he cometh to this Moiety by 
.Deſcent as Heir by Law. 

Partition If Joint-Tenants be deſirous to 

by Conſent. make Partition between them, they 

may do it by Conſent and Agree- 

ment amongſt themſelves; and ſuch 

Partition is good and binding againſt 

cach other: But unleſs it be Tow 

| by 


. 
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by mutual Conſent amongſt them- 
ſelves, the Law cannot enforce or 
compel them, or either of them, to 


do it; becauſe Joint-Tenants cannot- 


have a Writ de partitione facienda, as 
Tenants in Copartnerſhip may have. 
But ſee the late Stat. Poſtea 58. 

If there be a Joint Eſtate of Lands 
and Tenements made to a Man and 


here the third Perſon ſhall have as 
much as the Man and his Wife; that 
is one Moiety : For the Man and 


Wife can have but Half the Eftate, 


becauſe they are but one Perſon in 


Law. 

In like Manner it is, if Lands were 
made to a Man and his Wife, and 
to Iwo others; here the Man and 
Wife can have but a Third Part, 
and the T wo others the other Two 
Parts. 


Tenants in Common. 
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Husband 
and Wife 


b his Wife, and to a third Perſon ; g. 


Such as have Lands and Tene- Tenaxts in 
ments by ſeveral Titles, and not joint Common. 


Title, and none of them knoweth 
what is ſeveral to him, whether it 
be in Fee-Simple, Fee-Tail, or for 
Term of Life; theſe are ſaid to be 
Tenants in Common, becauſe they 

D 3 ought 


* 
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ought by the Law to hold, enjoy and 
occupy the Lands and Tenements in F. 
Common and undivided, and to take to 
the Profits in Common, as coming to AM ar 


F the ſame Lands and Tenemenis by FT 
lj | ſeveral Titles, and not by one joint | 


oy - N Title. 5 BY 
f Felt If a Man enfeoff two Joint-Te- PB 
Wil Tenants Pants in Fee, and one of them aliens h 
i | leccmeTe- his Part to another in Fee; this = L 
1 rartsin Alienet and the other Joint-Tenant, 111 

Commer. be Tenants in Common , becauſe h 


| they now ſtand ſeiſed by ſeveral Ti» MY mw 
tes; the one Joint-Tenant by Vir= ? 
tue of the firſt Feoflment made to a2 
| him; and the other Joint-Tenant )N 
| andthe Alienet become ſeiſed in their n 
a N Moiety by Virtue of the Feoffment ; 
| of the other Joint-Tenant ; ſo that 1. 
| the ſeveral Feoffinments make their t 
| Titles ſeveral, whereby they become a 
nt Tenants in Common. 0 
C | Simile. If there be three Joint-Tenants, n 
and one of them aliens his Part to t 
another Terſon in Fee, here the Alie- 11 
| nee is Tenant in Common with the o- 17 
| ther two Joint-Tenants, and of the 11 
other two Parts, the two Joint-Te- 
nants be ſeiſed jointly, and the Sur- 
vivor of them ſhall have the Whole 
of thoſe two Parts by Virtue of Sur- 
vivorſhip. 
If 
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Ig there be two Joint-Tenants in Simile. 
Pee, and one of them gives his Part 

to another in Tail, here the Dowee 

and the other Joint-Tenant become 
Tenants in Common. 3 

Alſo if Lands be given to two Simile, 
Men, and to the Heirs of their two = 
Bodies; in this Caſe, thoſe Donees 
have a Joint Eſtate during their 
Lives; and if both of them have 
Iſſue and die, both their Iſſues ſhall 
bold the Land as Tenants in Com- 
mon. 

If Lands be given to two Men 
and their Heirs, to hold to each a 
Moiety, thele are I cnants in Com- 
mon. 

If a Man, being ſeiſed in certain Bemeen 
Lands, doth enfeoff another in the Feoffor and 
Half of it, without limiting of the Fedfee- 

* ſame Half in Severalty at the Time 

of the Feoftment made; that is, do 

not diſtinguiſh that Half from the o- 

ther by particular Bounds and Limits; 

in this Caſe the Feoffor and the Feof- 

Fee ſhall hold their Parts of thoſe 

Lands in Common. 

And as it is amongſt Tenants in Difference 
> Common in Lands or Tenements in — 


Tee. Simple or Fe- Tall, in the fame fe, 7.4; 


Nature it alſo is between Tenants fot and i» 
Term of Life: As if there be two Commas. 
D 4 Joint- 
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Joint- Tenants ſeiſed in Fee and one 
of them lets to a Man his Part for 
Term of his Life, and the other Joint- 
Tenants lets to another Man his Part 
for Term of Life; theſe two Leſſees 
be Terants in Common for the Term 
of their Lives, 


One grant 1 jkewiſe if a Man lets Lands unto 


aways 


One re- 
kaſes. 


two Perſons for the Term of their 
Lives, and the one of them grants all 
his Eitate of the Part belonging unto 
him unto a third Perſon ; then this 
third Perſon to whom this Grant 
is made, and the other Tenant for 
Term of Life, be both Tenants in 
Common during the Lives of both 
the Leſſees. 

If there be three Joint-Tenants, 
and one of them releaſeth all his Right 
which he hath in the Land by his 


Deed to one of his Fellows, then he 


Simile to 
the Hus- 
band, 


to whom the Releaſe is made, hath 
the third Part of the Lands by Vir- 
tue of that Releaſe, and ſhall hold 
that third Part with himſelf and his 
Fellow in Common, and they two 
ſhall hold the other two Parts 
jointly. 
Alſo if a joint Eſtate be made unto 
a Man and his Wife, and to a third 
berſon, and that third Perſon, re- 
lealeth his Right which he hath 'P 
that 
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that Eſtate to the Husband ; then the 
Husband hath the third Perſon's 


© Moiety, and the Wife hath nothing 


therein at all. 


57 


And if ſuch third Perſon releaſe Simile #» 
his Right in his Moiety to the Wiſe, e Wife. 


not naming her Husband in the Re- 
leaſe ; then the Wife hath the third 
Perſon's Moiety, and the Husband 
hath nothing at all in it, but only 
Jure Uxoris, in the Right of his 
Wife ; becauſe the Releaſe ſhall work 


X to inveſt the Eſtate in the Perſon to 


whom the Rcleaſe is made, of all that 
appertained to him that made ſuch 
Releaſe. 


There may be alſo Tenants in Tenants in 


Common by Title of Preſcription ; Common by 


that is, when two have holden Lands Pre/cripti- 


in Common undivided ; the one, one“ 


Half from his Anceſtors, and the 
other, the other Half from his An- 
ceſtors, or from whom the Eſtate is 
derived unto them undivided, Time 
whereof the Memory of Man hath 
not known the contrary : Theſe are 
Tenants in Common, by Title of 
Preſcription. 


Now theſe Tenants in Common haz 42. 
ought in ſome Caſes to have for the tion by 
Maintenance of their Poſl[-ſſivn ſ{eve-#em, $6 


ral Actions; and in ſome Calys they 
D5 ſhall 
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ſhall all join in one Action: For if 
thee be two Tenants in Common, 
and they be diſſeiſed, they two can- 


Dn bring againſt the Diſleiſor one 


Mze in both their Names, but they 
muſt have againſt him two Aſſizes : 
For every of them ought to have an 
Aſſize of his Half, becauſe the Te- 
nants in Common are ſeiſed by ſeveral 
Titles. 

But amongſt Joint-Tevants it is o- 
therwiſe; for if there be never ſo 
many of them, and they be diſſeiſed, 
they ſhall have but one Aſſize in all 
their Names, becauſe they have all 
but one joint Title. 

It hath been formerly held, that 
an Action on the Caſe lay not for 
one Tenant in Common, Cc. againit 
another who diſpoſes of the Whole. 
x Lev. 29, Cc. 


Stat. 4 & But by the late Act, for Amendment 
5 Anz of the Law,4& 5 An. it is enacted, That 
cap. 10. Aclions of Accounts may be brought and 


maintained againſt the Executors and 
Adminiſtrators of every Guardian, Bai- 
J. or Receiver, and alſo by one Joint- 
Tenant, aud Tenant in Common, his 
Executors and Adminiſtrators, agaiuſt 
the other as Bailiff , for receiving 
more than comes to his juſt Share or 


Propartion, and againſt the Executor 
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and Adminiſtrator of ſuch Joint-Te- 
nant, or Tenant in Common. 

There is likewiſe a Difference in 2 nt by 
ſuing real Actions between Partners divers De- 
that be in divers Deſcents, and Te- ſcents. 
nants in Common. For if a Man who 
is ſeiſed of Lands in Fee, dieth, lea» 
ving only two Daughters his Co- 
heirs, and theſe two Daughters enter, 
and have each of them a Son, and 
die without making any Partition 
between them, ſo that the Lands 
deſcend equally to their two Sons, 
the one Moie'y to one of them, 
and the other to the other, and they 
enter and enjoy the fame in Common, 
and be diſſeiſed; they ſhall not in 
this Cale bring two Aſſizes, but 
ene Aſſize in both their Names: 

For though they came in by di- 

vers Deſcents, yet they be Parce- 

ners, and a Writ de partitione faci- partition. 
enda lieth between them. Never- 

theleſs they be not Parceners by 
Reaſon of the Seiſin and Poſleſſion 

which they have from their Mothers, 

but in Relpect to their Eſtates which 
deſcended to their Mothers from 

their Grandfather. 

And ſo in Reſpect and Conſidera- Paret ners. 
tion of their firſt Defcent that was to 
their Mothers, they have @ Title in 

Par- 
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Parcenary which maketh them Par- 
ceners ; and they be but as one Heir 
to their Common Anceſtor, their Grand- 
father, from whom the Land de- 
ſcended to their Mothers. And there- 
fore, before Partition made between 
them, they ſhould have but one 
Aſſize, though they came in by ſe- 
veral Deſcents. 

And likewiſe in Perſonal Actions, 
in Treſpaſs, and ſuch like Caſes 
which concern their Tenements in 
Common, the Tenants in Common 
ought to bring ſuch Perſonal Acti- 
ons jointly in all their Names; as 
for Breaking their Houſes, Cloſes 
or Paſtures ; Waiting, Treading down, 
or otherwiſe Spoiling the Grafs; Cut- 
ting or Selling or their Woods ; 
Spoiling their Fruit-Trees, Fiſhing in 
their Ponds, and luch like. In theſe 
and all fuch Kind of Actions where- 
in they are jointly concerned, the 
Tenants in Common ſhall have one 
joint Action, and recover Damages 
jointly. | 

Likewiſe, If two Tenants in Com- 
mon make a Leaſe of their two Te- 
nements to another for Term of 
Years, reſerving unto themſelves a 
certain yearly Rent, if the Rent be 
in Arrear, they ſhall have one Action 

| of 
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of Debt for the Rent againſt the 
Leſſee in both their Names, and not 
divers Actions. 

If two Perſons or more have Tenants in 
Chattels Real or Perſonal in Common Common by 
and by divers Titles, if one of them > wg a" 
die, the other who ſurvive ſhall not 
have his Part that is dead in thoſe 
Chartels by Survivorſhip, but the Ex- 
ecutors of him that dieth ſhall hold 
and enjoy his Part with them that ſur- 
vive, as the Teſtator did or ought to 
have done in his Life-time. 

If two Perſons have an Eſtate in pjgymenr. 
Common for Term of Years, and one 
of them puts the other out of his 
Poſſeſſion, and enjoys all himſelf ; 
then he that is ſo put out of Poſſeſſi- 
on, may bring his Ejectment againſt 
the other for Nis Moiety. 

But if two Perſons be poſſeſſed of Chattels 
Chattels Perſonal in Common by di- Perſonal. 
vers Titles, as of an Horſe, or an Ox, 
or a Cow, or the like ; and one of 
them takes it into his own Poſſeſſi- 
on from the other; now the other 
hath no Remedy, but to take this 
from him that hath done him the In- 
jury, again, to occupy in Common, 
when he hath an Opportunity ; that 
is in plain Terms, he may come by it 
as well as he can. 

There 
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There are alſo Tenants in Ancient 


Demeſn. 
Of whoſe Tenures and Privileges 


you may read at large in Mr. D* Au- 


vers's General Abridgment, 657, &c. 
Tit. Ancient Demeſn. 

There are alſo ſeveral other Te- 
nants beſides the aforementioned, as 
Tenant by Elegit, Tenant by Sta- 
tute-Merchant, Tenant by Statute- 
Staple, Tenant in Mortgage, &c. 


Some Obſervations as to Mortgages, 


That where Lands are mortgaged 
thrice over, the third Mortgagee 
may buy in the firſt Incumbrance to 
protect his own Mortgage, and he 
hath both Law aud Equity for him. 
2 Vent. 338. 

That he ſhall hold the Land againſt 


the ſecond Mortgagee until he be fa- 


tisfied. both the Money he paid the 
firſt Mortgagee, and alſo his own 
which he lent upon the laſt Mort- 
gage. Ibid. | 

But where only Part of the Lands 
are mortgaged to the firſt, and the 
Whole to the Second, and after to 
the Third; if the Third buys in the 


firſt Title, it ſhall protect only that 


Part that is in the firlt Mortgage; 
Ad. 339. | That 


re 
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That a Purchaſer or Mortgagee 
coming in upon a valuable Conſide- 
ration without Notice, and purcha- 


ling a precedent Incumbrance, it ſhall 


protect his Eſtate, though he purcha- 
ſed in the Incumbrance after No- 
tice of a ſecond: Mortgage. 1bid. 
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That Mortgages are not relievable Rejief. 


in Chancery after 20 Years, for the 
Statute of 21 Fac. I. c. 16. limits the 
Time of Entry to that Number of 
Years, Cc. Idem 340. 

That upon a Mortgage in Fee the 
Redemption-Money ſhall be paid to 
the Executor, and not to the Heir. 
Id. 338, 351. 

That the Court of Chancery can- 
not ſhorten the Time that is given 
by expreſs Covenant and Agreement 
of the Parties, but when that Time 
is palt, then the Practice is to. fore- 
clole. 1d. 365. 

But note, The Practice of Chancery 
is now otherwiſe: For though there 
be an expreſs Covenant in the Mort- 
gage-Deed, if the Money be not 
repaid at the Day, the Mortga- 


gor ſhall be abſolutely forecloſed, Oc. 


yet if it appear that the Money 
lent is not an equitable Conſidera- 
tion, the Court will not only en- 


large the Time for Repayment, but 
order. 


__—_ TT 2 


order the Mortgagee to reconvey 


the Eftate on Payment of Principal, 


Intereſt and Coſts, within ſix, nine, 
or perhaps twelve Months after the 
Time limited in the Deed. 

Alſo, thongh the Covenant or 
Agreement be, That if the Money 
be not repaid at the Day, then on 
Payment of a further Sum in certain, 
the Mortgage to be abſolute ; or 
though more Money be lent to the 
Mortgagor after the Mortgage , or 
even after the Forfeiture, yet if there 
appear to be no Hardſhip on the 
Mortgagee, or that the Money fo 
lent is not a ſufficient equitable Conſi- 
deration for the Eſtate, the Chancery 
will compel the Mortgagee to re- 


convey on Payment of Principal, Inte- | 


reſt, Coſts and Damages. 


Stat. 4 & But by Sat. 40 5 NM. & M. c. 16. 
W. & If a Man mortgages his Lands or 
c. 16. Eſtate twice, and does not declare 


or give Notice to the ſecond Mort- 
gagee of the former Mortgage, or 
Within ſix Months clear it, he loſes 
the Equity of Redemption to the ſe- 
cond Mo:tgagee, and he himſelf will 
ſtand forecloled, 

And note, the Judges at Com- 
mon Law may and ought judicially 
to take Notice of Mortgages and 


Equi- 
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y FT Equities of Redemption, and there- 
1, in guide themſelves by Rules of 
e Equity, rather than by the ſtrict 
7 Rules of Law; for nothing has more 


je f 
contributed to the exorbitant Power 

r of Chanccry, than their Over-fond- 
y neſs for what they call Maxims of 
n | Law. 
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Of Leaſes, Covenants and Condi- 
tions; Proviſo's and Reſerva- 
tions, Surrenders and - Aſſign- 


ments of Leaſes. 


Leaſes and FN all Leaſes, as we have ſaid be- 


Covenants. 


Landlord 
and Te- 
nant. 


Firmoy or 
Farmer, 
Who it is. 


fore in the Title of Tenant for 
Term of Tears, there muſt be Leſſor 
and Leſſee: He which demiſes or 
lets Land to Farm, is the Leſſor; 


and he who takes the Land, that is, 


unto whom it is ſo let or demiſed, 


is called the Leſſee; in more vulgar 
Terms underſtood by the Title of 


Landlord and Tenant. 

According to our general and 
common Acceptation now-adays e- 
very Leſſee for Life, Years, or at 
Will, though it be but of a Cottage, 


or never fo ſmall a Tenement or 


Houſe, is called a Firmor or Far- 
mer, and the Premiſſes a Firm or 
Farm; ſo we ſay in the Writ, 
A Firma ſua ejecit; which may be the 


| Reaſon they are called Farms. 


But anciently the chief Meſſuage 
in a Pariſh or Country Town was 
called, by Way of Pre-eminency, a 

Farm ; 
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1 Farm; and unto this Farm belong- 
ed great Demeſus of all Sorts, as 
Gardens, Meadows, Paſtures, Rivers, 
Woods, Moors, Waters, Mariſhes 
Furzes, Heath, and alſo Meſſuages, 
Houſes, Toſts, Mills, and the like: 
And all thoſe are comprehended un- 
der the Title of Lands. Theſe De- Demeſun 
meſus were uſed to be let out to 
others for Term of Life, Years or 
at Will, Of Leaſes by Parol or Word of 
Mouth, Cc. Vide ante pa. 16, 17. 
* Theſe ancient Farms, (or Firms, 
which you will call them; which 
Appellation or Diale& differs ac- 
'F cording to the County: In Eſſex, 
Norfolk and Suffolk, they call them 
Ferms and Fermors; but in the Welt, 
are called Farms and Farmers :) 
Theſe Farms, I ſay, attained to this 2 Name 
Title from the old Saxon Word Feor- and Na- 
mion, which ſignifies to feed, provide ture is now 
or yield Victuals; ſo that a Farmer aer d. 
ſignifies a Victualler; for anciently 
the Landlords did not receive Mo- 
ney upon their Leaſes for their 
Rent, — Corn and Victuals, being 
* ſuch as the Farm yielded of its 
> Growth; until it came by Degrees 
into Part Money and Part Victuals; 
and at laſt, about the Time of 
King Henry the Firſt, the Rent re- 
ſer ved 
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ſerved was turned into Money, and 
ſo hath hitherto continued amongſt ; 
moſt Men. -P 

Yet amongſt ſome, where the an- 
cient Rents or Reſervations are not? 
altered, the Rent is in Corn or Vi- 
ctuals to this Day, eſpecially in Col- 
lege and Church-Leaſes; and douht- 
leſs, many of thoſe ancient Reſerva- 
tions received their utmoſt Period 
in the general Diſſolution of the 
Religious Houſes, to the no ſmal}- * 
Detriment of the induſtrious Farmer. 
Co. 7: Par. f. 13. 

All Leaſes for Years reſerving 
Rent, muſt be made of Lands and 
Tenements, whereunto the Leſſor 
may come to diftrain ; ſo that a 
Rent cannot be reſerved by a Com- 
mon Perſon out of any incorporeal 
Inheritance, as Advowſons, Com- 
mons, Offices, Tithes, Fairs, Mar- 
kets, Liberties, Franchiſes, and the 
like: But if a Leaſe be made by 
Deed in Writing of one of them, 
one may have an Action of Debt 
by way of Contract, but one can- 
not diſtrain: But if any Rent be 
reſerved in ſuch Caſes upon a Leaſe 
for Life, it is utterly void. Co. 1 Par. 


Inſt. p. 47. Co. 7. 23. 
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A Tenant for Life leaſed for Rent 
© Years, the Leſſee aſſigns to him by 


* _ 


Parol, without Deed, rendring Rent: 


'Y It was ſaid by the Chief Juſtice, 


That although this Aſſignment by 
Operation of the Law turned to a 
Surrender, yet it was not an ex- 


Z preſs Surrender; and if the Rent 


was not good by way of Reſeva- 
tion, it was good by way of Con- 


tract; and ſo Judgment was given 
for the Plaintiff, although all the 
Days were not paſs d. 2 Lev. 80. 

* Note, that every Quarter's Rent Every 
is a ſeveral Debt, and Diſtin& A- 
ctions may be brought for each — 


Quarter's Rent. x ents. 129. 


Alſa a Debt for Rent is payable payabtr by 
by an Executor before Bonds, be- Executor. 
cauſe it ſavours of the Realty, and 


is maintained in regard of the Pro- 
fits of the Land received. Id. 184. 
Action of Debt lies for the Leſſor 
2 an Aſſignee of a Moiety of 
the Land, for the Moiety of Rent 
2 Lev. 231. 

Leaſes for Term of Years are 


®* Chattels; ſo that if a Man have a 
* Leaſe of Lands for five hundred 


= Years, it is a Chattel, and goes to 
his Executor or Adminſtrator, if he 


diſ- 
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diſpoſe not otherwiſe of it before _ * 
his Death. 32 or 23 Lib. AJ. 6. 3 
That a Leaſe for Years, although 2 
it be a very long Leaſe, cannot be 
entailed; (but may be aſſign'd in 
Truſt to ſeveral Uſes, which may 
be an Entail in Effect) For the 
Nature of a Chattel cannot be 
turned into an Inheritance. Prat. 
Reg. 400. Idem 401. 

That if a Leaſe for Years comes 
to be limited in Tail, the Law al- 
lows not a preſent Remainder to be 
limited thereupon ; yet it will allow 7 
2 future Eſtate ariſing upon a Con- 
tingency only; and that to wear 
out in a ſhort Time. By the Lord 
Chancellor Finch, in the Duke of 
Norfolk's Caſe, fo. 27. "4 

Every Man who is ſeiſed of Lands 
in Fee-Simple, may leaſe out his 
Lands for what Time or Term he 
pleaſeth himſelf: And ſo likewiſe 
might Biſhops have done formerly, 
before the Statutes reſtrained them. 
32 Hl. 8. c. 28. 13 El.c10. 18 El. c. 6. 
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1 A Tenant in Tail being at Age, 
may by Deed in Writing leaſe out 
ſuch Lands as have been let to Farm 
\ Twenty Years next before the Leaſe 
| made, 1 5 
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fore made, reſerving the old Rent or 
more: The Words | without Impeach- 
ugh ment of Waſte | muit be omitted in it, 
be and it muſt commence from the Day 
in of the Making or Date. And if 
nay there be an old Leaſe in Being, it 


the "WF muſt be ſurrendred, expired or end- 
be ed within one Year after the Making 
itt, of the new one, or elſe it is void. 
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And a Leaſe thus made, binds the Ie 


2 Tflue of the Tenant in Tail if he die 
before the Term be out: But if the 
Z Tenant in Tail die without Iſſue, the 
XZ Donor may avoid the Leaſe by his 
Entry, and ſo may he in Remain- 
der; and though he accept the Rent, 
yet he doth not thereby confirm the 
Leaſe. Vide 1 Fac. c. 3. Hern's Con. 62, 
67, &c. 
| A Man. that is ſeiſed of Lands in 
iis Pee-Simple or Fee-Tail in the Right 
ne of his Wife, may make a Leaſe by 
ſe Undenture in Writing of his Wite's 
y, Land, in the Name of himfelf and 
n. his Wife, and ſhe to ſeal thereunto, 
5. 3 reſerving the Rent to himſelf and 
bis Wife, and to the Heirs of his Wite; 
„ this Leaſe ſhall be good againſt the 


t > Woman and her Heirs after her 
n Death. 

2 Biſhops, Deans and Chapters, ob- 
» 3 ſerving the Rules, may make Lea- 


(cs 


bound. 


his 


e's 
Land. 


By Bi- 


ſhops, &c, 
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By Tenant 5 
23 by Tenant in Tail, or by him who is 
&c. 


To what 
Leaſes it 
ſhall not 

extend, 
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Churches: 
Provoſts, and Fellows of Colleges, 


and Wardens of Hoſpitals, if they © 
be not prohibited by the private Sta- 
tutes of their Foundations. Vide 3 


32 H. 8. cap. 28, Cc. as follows: 
LEASES by Statute- Law. 


ſeiſed in the Right of his Wife or 
Church (they being of full Age at 


the Time of ſuch Leaſe made) ſhall 


be good and effectual in the Law 
againſt the Leſſors, their Wives, 


Heirs and Succeſlors. 


II. The Statute ſhall not extend 
to any Leaſe to be made of Lands, 
in the Hands of any Farmer by 2? 


Force of any old Leaſe, unleſs ſuch 
old Leaſe expired within a Year af- 
the the Making of the New; nor 
to any Grant to be made of any 
Reveiſion of Manors, Lands, Cc. 
nor to any Leaſe of ſuch Manor, 
Lands Cc. which have not been 
let to farm, or occupied by Farmers, 
twenty Years before ſuch Leaſe 
made; not to any Leaſe to be made 
3 with- 


2, , 
ſes of ſuch Eſtates as they are ſei- 
ſed of in Fee, in Right of their 
And ſo may Maſters 


I. Stat. 32 H. 8. 28. Leaſes made 3 
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1 without Impeachment of Waſte, nor 

ters, any Leaſe to be made for above 

d WM twenty-one Years, or three Lives, 

- from the Day of the Making thereof; 

"5s and that upon every ſuch Leaſe, 

Vids there be reſerved ſo much yearly 

& X Rent, as hath been uſually paid for 

the Lands fo let, within twenty 
© Years next before ſuch Leaſe made; 
and the Reverſioners of the Manors, 

4 Lands, Cc. ſo let (after the Death 

ade of ſuch Leſſor or his Heirs) may 

have ſuch Remedy againſt ſuch Leſ- 

r ſee, his Executors and Aſſigns, as 

* ſuch Leſſor might have had againſt 

1a! ſuch Leſſee. | 

W III. Provided, That all Leaſes Leaſes 

© made by the Husband, of Manors, H«:bandef 

4 Lands, Cc. (being the Inheritance 2. in og 6 

nd of the Wife) ſhall be made by In- 5 

ds, = denture, in the Name of the Huſ- 

Dy band and Wife, and ſhe to ſeal to 

2 the ſame, and the Rent ſhall be re- 

wb ſerved to the Husband and Wife, and 

or the Heirs of the Wife, And here the 

„ Husband ſhall not alien or diſcharge 

„the Rent or any Part thereof, longer 

"> than during the Coverture, unleſs 

n itt be by Fine levied by Husband and 

> 2 Wife. i 

: IV. This Act ſhall not extend to Farms. 


give Liberty to take more Farms or 
Leaſes... 
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ſerved, 


Leaſes re- 


© v# „ g's + 


Leaſes, than might have been taken 


before this Act, (vide Stat. 25 H. 8, 
c. 13. That none ſhall hold above 
two Farms together,) nor to any 


Parſon or Vicar to make any Leaſe 


otherwiſe than they might have done 


before. 

V. All Leaſes for Years made 
within three Years before the 12th 
of April, in 31 H. 8. by Writing in- 


dented, under Seal of any Perſon or 


Perſons of full Age, ſane Memory, 


not unla w fully coarted, nor Covert 


Baron, of any Manors, Lands, Cc. 
wherein he or they have an Eſtate 
of Inheritance to his or their own 
Uſe at the Time of the Making there- 
of, and whereof the Leſſee or | «Nees, 


or their Aſſigns, have now the Poſ- 
ſeſſion by Force of ſuch Leaſe or 


Leaſes, and no Cauſe of Re-entry 


or Forfeiture thereof had or made, 
ſhall be good in Law againſt ſuch 7 


Leſſors, their Heirs and Succeſlors ; 


ſo as ſo much yearly Rent be re- — 


ſerved for the ſame, as was paid ſor 
the ſame within 20 Years next be- 
fore the Making of ſuch Leaſe or 
Leaſes; or elſe ſuch Leaſe or Leaſes 
to be of no other Force than they 
were before the Making of this Act. 


VI. No 
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VI. No Fine, Feoffment, or other Fine, &c. 
Act done by the Husband only, of Hf, 
the Inheritance of Freehold of the 044 
Wife, ſhall make any Diſcontinuance, 

Por prejudice the Wife, or any other 

XX who is to enjoy it after her Deceaſe; 
the Fines levied by the Husband and 
"X Wife only excepred. 
VII. This Act ſhall not give Li- Hausband 
berty to the Wife and her Heirs to d Wife. 
avoid any Leaſe hereafter to be made 
of the Wife's Inheritance, by the 
2X Husband and Wife for one and twen- 
ty Years and under, or three Lives; 
XX whereupon the accuſtomable yearly 
Rent for twenty Years before is 
reſerved, according to the Tenor of 
this Act. 

VIII. This Act ſhall not extend 
to make good any Leaſe, made by 
any Eccleſiaſtical Perſon, which is 
made void by Authority of Parlia- 

X ment, or by any ſuch Perſon or other 
; nov attainted of Treaſon. | 
I IX. Stat. 1 Eliz. not printed. Lide E ates 
Abr. of Stat. Tit. 2 401.) All . 
Eſtates made by an Archbiſhop or 
other Biſhop, of any Manors, Lands, 
Cc. Parcel of the Poſſeſſions of their 
Biſhoprick, or united or appertaining 
thereunto, to any Perſon or Per- 
ſons, Body Politick or Corporate, 
0 5 E 2 other 
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other than to the Queen, her Heirs 
and Succeſſors, and other than for the 
Term of one and twenty Years, or 
three Lives from the Time of ſuch 
Eſtate made, and whereupon the ac- 
cuſtomed yearly Rent or more ſhall * 
be reſerved or payable yearly, du- 7 
ring ſuch Term of one and twenty _ 


ſpital, Parſonage, Vicarage, or 0- 
ther Spiritual Promotion, or be- 
longing thereunto, other than for 
one and twenty Years or three 
Lives from the Making thereof, and 
whereupon the accuſtomed yearly 
Rent or more ſhall be reſerved 
and payable yearly during the Term, 
ſhall be utterly void to all Intents 
and Purpoſes, 


Years or three Lives, ſhall be void 
| to all Intents and Purpoſes. . 
ByMaſters X. Stat. 13 Eliz. 10. All Leaſes, 1 
22 Conveyances or Eſtates, made by 3 t 
Chapter, any Maſter or Fellow of any Col- "FF. 
Ke. lege, Dean and Chapter, or an 1 
Cathedral or Collegiate Church, Ma- 

ſter or Guardian of any Hoſpital, Par- 
ſon, Vicar, or any other having any 
Spiritual or Eccleſiaſtical Living, or 
any Houſes, Lands, Tithes or other 
Hereditaments, being Parcel of their , 
College, Cathedral, Chapter, Ho- 
S 
'$ 


_ — 


4 XI. This 
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XI. This Act ſhall not make good Leaſes ex- 
ny Leaſe or other Grant againſt the ted | 
rivate Statutes of any College or 
ollegiate Church. 

XII. This Act ſhall not extend to 


any Leaſe, hereafter to be made 
upon Surrender of a former Leaſe, 
or by Reaſon of any Covenant or 
Condition contained in any former 
Teaſe, and ſtill continuing; ſo as 
the Leaſe to be made, contain not 
more Years than the Reſidue of the 
T Years of ſuch former Leaſe, nor any 
leſs Rent than is thereby reſerved. 


A Se after, 


XIII. Stat. 13 Eliz,, 20. No Leaſe Leaſes of 


made of any Benefice or Eccleſiaſti- Berefices, 
cal Promotion with Cure, or any &“ 


Part thereof (and not impropriated) 


2X ſhall endure any longer than while 


the Leſſor ſhall be ordinarily reſi- 
dent and ſerving the Cure of ſuch 


Beneſce, without Abſence above 


80 Days in any one Year ; but that 
every ſuch Leaſe, ſo ſoon as it or aiy See after 
Part thereof ſhall come into any Poſſeſſi- 
on or Uſe above forbidden, or immedi- 
ately, upon ſuch Abſence, ſball ceaſe 
and be void; and the Incumbent 
ſo offending ſhall loſe a Year's Pro- 
fit of his Benefice, to be diſtributed 
by the Ordinary among the * 
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of the Pariſh. Yet ſee Degge's Par- 
ſors Counſellor, 229. 

Parſons. XIV. Provided, That every Par- 
ſon allowed to have two Benefices, 
may demiſe one of them (upon which 

he is not moſt ordinarily reſident) to 
his Curate only ; but ſuch Leaſe ſhall 
endure no longer than during ſuch 
- Curate's Reſidence, without Abſence 
above 4o Days in one Year. 
XV. Stat. 14 El. 11. In the Sta- 
tute of 13 El. 20. theſe Words [So 
ſoon as it or any Part thereof ſhall come 
into any Poſſeſſion or Uſe above forbid- 
den, or] repealed. 

P:vſon oo XVI. All Bonds, Contracts, Pro- 

Curates, miſes, and Covenants hereafter to 
be made, for ſuffering or permitting. 
any Perſon to enjoy any Benefice 
or Eccleſiaſtical Promotion, with 
Cure ; or to take the Fruits thereof, 

(other than ſuch Bonds and Cove- 
nants made for Aſſurance of any 
Leaſe heretofore made) ſhall be ad- 
mitted of ſuch Validity (and no 
otherwiſe than) as Leaſes thereof 
made: The like Law is of Leaſes, A 
Bonds, Promiſes or Covenants made 
by Curates. . WW 

Houſes and XVII. The Branch of the Sta- i 

Grounds tute of 13 EI. 10. made to avoid cer- 

excepted, tain Leaſes, made by certain rk 

ons 


3 


. 2. Ch. 2. Landloꝛds and Tenants, 
ſons having Spiritual Livings, ſhall 
not extend to Houſes ſituate in 


ate 


Dar- 
ces, 
ic h 
to 
all 
ch 
ICC 


than forty Years. 
X ſuch Houſes be aliened, without 
| other 
Lands in Fee-Simpk, of as good Va- 
lu2, and as great yearly Value, as the 


- 


Corporations or Market-Towns, or 
the Suburbs thereof, nor unto the 


WF Grounds appertaining to ſuch Hou- 


ſes, fo as they be not the Dwelling- 


Houſes of ſuch Perſons, nor have 


ing to them. 


purchaling preſently after, 


Houſes fo alienated. 


ter the Rate of 6 xs. 8 d. for a 


to pay, them in Kind, at the 
E. 4, 


above ten Acres of Ground belong- 


Z XVIIL. Provided, That no Leaſe Proviſo. 
*Z ſhall be made, by Force of this Act, 

in Reverſion, or without reſerving 
the accuſtomed yearly Rent at leaſt, 
or without charging the Leſſee with 


Reparations, or for longer Term 
Neither ſhall any 


XIX. Sat. 18 El. 6. Upon Leaſes Rent njou 
made by Colleges in the two Uni- Leaſes by 
verſities, Wincheſter and Eaton, the Colleges. 
third Part of the Rent ſhall be re- 
ſerved in Grain, to be delivered to 
them yearly at Days prefixed, af= 
Quarter 
of Wheat, and 5 s. for a Quarter of 
Malt, or under thoſe Prices : Or it 
ſhall be in the Election of the Leſſee 


beſt 


Rates- 


. 
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Rates found in thoſe ſeveral Markets 

| reſpectively the next Market-Days 

[ before the ſaid Day prefixed for the ty 

| Payment or Delivery thereof; and 
all Leaſes otherwiſe made, and all 
Bonds and Aſſurances given to the 
contrary, ſhall be void: Which faid 
Grain or Money ſhall be expended 
for the Relief of the Commons and 
Diet of the ſaid Colleges reſpectively 1 
without Fraud, in Pain of Deprivati- = 
on of the chief Rulers of ſuch Col- | 
leges reſpectively, and of all others 
conſenting thereunto. 

Exception. XX. This Act ſhall not extend 
to any Leaſe to be made by the 
Preſident and Scholars of St. John's 
College in Oxford, of the Manor 
of Fifield,to the Heir Male of Sir Tho- 
mas White, Knight, late Alderman 
of London, and Founder of the ſaid 
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College. 
Void Lea. XXI. Stat. 18 El. 6, All Leaſes made 
ſer. by ſuch Perſons as are mention'd in 


the Stat. of 13 El. 10, where ano- 
ther Leaſe is in Being, and not to 
be expired, ſurrendered, or ended 3 
within three Years next after the 1 
Making of ſuch new Leaſe, ſhall be 
void : And all Bonds and Covenants 
for renewing of any ſuch Leaſe 
contrary to this Act, or to the ſaid 

| Statute 
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Statute of 13 El. 10. ſhall alſo be 
void. Howbeit, this Act fhall not 
extend to any Leaſe or Leaſes here- 
tofore made by any ſuch Perfon or 
Perſons. 


XXII. Aſter Complaint to the Sequeftra- 
Ordinary, and Sentence given upon den grant 


cumbent againſt the Star. of 13 El. 
20. whereby he ought to lofe the 
Profits of his Benefice; the Ordi- 
nary, within two Months after ſuch 
Sentence given, and Requeſt made by 
the Church-Wardens or one of them, 
ſhall grant the Sequeſtration thereof 
to ſuch Inhabitant or Inhabitants 
there, as to him ſhall ſeem conve- 
nient ; and upon Default in the Or- 
dinary, it ſhall be lawful for every Pa- 
riſhioner there to retain his Tithes, 
and for the Church-Wardens to take 
the Proſits of the Glebe, and other 
Rents and Duties of ſuch Benefice 
to be imployed to the Uſe of the 
Poor, until the Sequeſtration ſhall 


be committed by the Ordinary; 


and then the Church-Wardens and 
Pariſhioners are to account to him 
or to them to whom ſuch Seqeſtra- 
tion ſhall be committed, and he or 
they ſhall imploy the ſaid Profits to 


ſuch Uſes, as by the faid Statute of 
| E 5 13 El. 


Ad 


any Offence committed by the In- 


82: 
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T3 El. 20. are appointed, in Pain to 
forfeit the double Value of the Pro- 


fits with-holden, to be recovered in 


the Eccleſiaſtical Court by the Poor 
of: the Pariſh. | 
XXIII. Stat. 43 El. 9. All Judg- 


ments void. ments hereafter to be had for the 


Intent to. have or enjoy any Leaſe: 
contrary.to the Statutes of 13 El. 20. 
14 El. 11. and 18 El. 11. or any of 


them, ſhall be deemed void, ia ſuch 


Sort as Bonds and Covenants are ap- 
pointed to be void, which are made: 
for that Purpoſe. 


Leaſes con- XXIV. Stat. 12 Car. 2..cap. 31. 
Frmed. 


Leaſes and Grants by Colleges and 
Hoſpitals, and Elections of Heads, 
Maſters and Fellows, made during 
the late Troubles, confirmed un- 
der ſome Exceptions and Provi- 
ſoes. 


Dutchy of XXV. Stat. 13 Car. 2. cap. 4 The 
Cornwal. King enabled to make Leaſes, Grants, 


and Cop.es of Offices, Lands, Te- 
nements and Hereditaments, Parcel 
of the Dutchy of Cornwal, and a 
Confirmation of ſuch as be made. 
not - exceeding. one and thirty Years-- 
or three Lives. 

If Biſhops, Deans and Chapters, 
obſerve not the aforeſaid Rules in 
their Demiſes, yet their Leaſes ſhall 

| de 
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Eh; 2. Latdlows'and Tenants, 83 
be good againſt themſelves for their. 
Lives. Vide Co. Lit. 45. a. 1 Brownl. 
21. 1 Leon. 131. 
Generally a Leaſe for Years muſt Com- 
be for a Time certain, and ought to Werce- 2 
expreſs the Term, and when it ſhould 3 
begin, and when it ſhould end cer- tions. 
tainly; and therefore a Leaſe for a 
Year, and ſo from Year to Year, is 
a Leaſe for two Years, | 

Alſo a Leaſe from Year to Year, From Tea 
ſo long as both Parties pleaſe ; after “ Near. 
Entry in any Year, is a Leaſe for 
that Year, &c. till Warning be given 
to depart. Noy's Max. 65. | 

A Leaſe which is only voidable, , able 
and not abſolutely void, mult be Leaſes. 
made void by the Leſſor's Re- entry 
(if he will) and putting out the 
Leſlce: Or elſe it may be continued 


or affirmed by receiving the Rent. 


Pratt. Reg. laſt pub. 399. 

So that where there is a Clauſe in 
the Leaſe, That ifthe Rent be behind 
and unpaid at ſuch a Day, &c. the 
Leale ſhall be void: Now if there 
was a Demand made- at the Day, 
and the Rent not paid, this Leaſe 
is not abſolutely void until an Actual 
Entry; it is only voidable; and Ac- 
ceptance of the Rent before. any 
Entry made, ſhall make that which 

Was 
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was 2 voidable Leaſe, a good Leaſe. 
Idem. © 
Ront- If a Leſſee for Years grant a Rent- 
Charge charge, and after ſurrender; yet for 
_ the Benefit of the Grantee, the Term 
" hath Continuance; although in Rei 
veritate it is determined, and the 
Grantor himſelf ſhall not derogate 
from his own Grant, to make it void 
at his Pleaſure. Coke 8 Fac. 144. 


8imile of Jenant for Years of an Avowſon 


Aduocuſon. granteth the next Avoidance and 


Donatien, if the ſame Church ſhou'd 


become void during the Term, &c. 
and aſterwards ſurrenders his Term, 
yet if the next Avoidance be within 
the Term, the Grant is good, for 
the Years cannot determine but by 
the Effluction of Time, and the Law 
implies a Limitation, if the Church 
do becone void during the Term; 
Quia expreſſio eorum qua tacite inſunt, 
nihil operatur. Idem. 
Gena: A Leſſee covenanteth for himſelf, 
20 build, his Executors and Adminiſtrators, 
&c. with the Leſſor: that he, his Execu- 
tors or Aſſigns, ſhall build a Brick- 
Wall upon Part of the demiſed Pre- 
miſſes, and afterwards the Leſſee 
makes an Aſhgnment of his Leaſe to 
C. D. for his Term; in this Caſe the 
Aſſignee is not bound to build the 
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Wall, becauſe the Things were only 
collateral, and were not in eſſe, nor 
lart of the Demiſe, &c. Godb. Rep. 
69, 70, Cc. 5 Co. 16, 17. 

But note, Where the Leſſee has 
built a Wall or Houſe on the Pre- 
miſſes, and afterwards aſſigns his 
Term, the Aſſignee is bound to keep 
ſuch Wall or Houſe in Reparation. 

When a Covenant extends to a 
Thing in Being, Parcel of the De- 
miſe, then the Thing to be done 
by Force of the Covenant is annex- 
ed and appurtenant to the Thing 
demiſed, and ſhall bind the Aſſignee, 
although by expreſs Words in the 
Covenant he be not bound. Vide 
5 Co. 17, 24. Dyer 27. 

But if the Covenant extends to a 
Thing which had no Being at the 
Time of the Demiſe made, that can- 
not be annexed or appurtenant to a 
I hing which had no Being. Vid. 


If a Leſlee covenants to repair the To repair. 


Houſes demiſed to him during his 
3 Leaſe; this is Part of the Contract, 
and fhall bind the Aſſignee, although 


by the Covenant he is not exprell 
named. id. TR 


But where the Covenant concerns Aſſenees 
a Thing not in Being at the Time oft bounds 


the Demiſe, but to be made after; 
this 
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this ſhall bind the Covenantor, his 
Executors and Adminiſtrators, but 
not the Aſſignee. hid. 

If a Leſſee covenants for him and 
his Aſſigns, to build a Houſe upon 
the Land of the Leſſor, which is not 
Parcel of the Demiſe, or to pay any' 
collateral Sum of Money to the Lefſ- 
ſor, or to a Stranger, this ſhall not 
bind the Aſſignee. Ibid. Quare 

— ard ith à Stock of Cattle, or Sum of 
_y Money, rendring Rent; and the Leſ- 


ſee covenants for him, his Execu- F 


tors, Adminiftrators and Aſſigns, to 
deliver the Stock of Cattle or the 
Sum of Money at the End of the 
Term : This Covenant- ſhall not 
charge the Aſſignee. See after, Chap- 
ter 10. 

Aſienee If an Aſſignee of a Leaſe be evict- 

evicieh ed, he may have a Writ of Cove- 
nant ; ſo ſhall a Tenant by Statute, 
or by Elegit , or he to whom a 
Leaſe is ſold by Virtue of an Execu- 
tion, 

Eſftover, If a Man grant to a Leſſee for 
Term of Years, that he ſhall have 
fo many Eſtovers as ſhall ſerve to re- 
pair his Houſe, or that he ſhall burn 
in his Houſe, or the like, during the 
Term ; that is appurtenant to the- 
Land, 


If a Man demiſe Lands for Years: | | 


N 


r 
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Land, and ſhall run with the ſame 


as a Thing appurtenant, in whoſe 
Hands ſoever the ſame. cometh. Co. 
Inſt. 41. 5 | 

The Statute extendeth only to Co- 
venants which touch the Thing de- 
miſed, and not to collateral Cove- 
nants. 32 H. 8. c. 24. Vide antea. 
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An Aſſignee of an Aſſignee, Exe- 4A#ions by 
cutors of an Aſſignee, Aſſigns of Alfgrees, . 


Executors or Adminiſtrators of eve- 


ry Aſſignee, may have an Action 
of Covenant, for all are compriſed. 
within this Word | Afignee | and 


the ſame Right that was in the Te- 
ſtator or Inteſtate, deſcends: to the 


Executors or Adminiilrators. Cok. J. 5. 


A Leſſor may have an Action for 


Rent againſt the Executor of the 
Leſſee, after an Aſſignment made 


by him. Leon. 127. 2 Vent. 209. 
If an Aſſignee aſſigns over, until 


Notice given of the Aſſignment to 


the Leſſor and Tender of Arrears, he 


cannot by the Aſſignment. diſcharge” 


himſelf of the Rent. 1 Lev. 215. But 


that the Executor of a Leſſce may 
aſſign before Rent arrear without 


Notice. 3 Lev. 295. 
A Leſflce for a Hundred Years be- 


ing out of Poſſeſſion cannot aſſign. 


w 


Leſſor 


1: Lev. 270. 


R 
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Leſſor aſſigns his Rent upon a 
Leaſe for Years, and the Leſſee at- 
torns, it is ſaid the Grantee may 
maintain an Action of Debt for the 
Rent. 1 Lev. 22. | 

Waſte re- A Leaſe is made for Life, the Re- 

lieved in mainder over for Life, the Remain- 

Cano der over in Fee; the firſt Leſſee ma- | 
keth Waſte: And becauſe he in the ; 
Fee hath no Remedy by the Com- 
mon Law, and Waſte is a Wrong t 
prohibited, he ſhall have Relief in . 
Chancery, Crompton 49. b. | 

Not a- A Woman ſole takes a Conſidera- 

gainſta tion for making a Leaſe for one and 

voluntary twenty Years, and then marries ; 

* and ſhe and her Husband made the 
promiſed Leaſe; at the one and 
twenty Years End the Leſſce ſur- 
renders, and takes a new Leaſe for 
one and twenty Years more, the 
Husband dies, the Wife oe the Lef- 
ſe, who ſues in Chancery to have | 
the firſt Leaſe continued for the firſt 
one and twenty Years, and could 
not have Remedy, becauſe the Sur- 
render was voluntary, and the Court 
gives no Relief againſt a voluntary 
Act. 44 Elix. | 

Concerning Leaſes, &c. by Baron 

and Feme, fee D' Auver's Gen. Abr. 

Tit. Baron aud Feme, fol. 698, 699, 

700, Cc. Aſo 


see eee e Noo 


„ass HT DOLITZz0O 


a \ 


A 


Ch. 2. Landlods and Tenants, 


Alſo where a Man ſhall be relie- 
ved in Chancery againſt Deeds and 
Leaſes, ſee D' Anverss General A- 
bridgment, Tit. Chancery, and Tit. 
Leaſes. 


A Leaſe is made of a Houſe and Hoſe- 
Wood, wherein it is covenanted, boot, &c. 


That the Leſſee ſhould have Houſe- 
boot and Fire-boot ; by this it is im- 


7 plied and meant, that he ſhould not 


n 


have any of the Woods to uſe, or 


convert to any other Purpoſe; but 


that they do belong to the Leſſor: 
And the Leſſor ſhall have Help in 
Chancery, leaving to the Leſſee 
ſuſficient for Houſe- boot and Fire- 
boot. 

Under the Name of Lands, are 


the 


comprehended not only Gardens, Word 
Meadows, Paſtures, Rivers, Woods, LLandi.] 


Moors, Waters, Marſhes, Furze and 
Heath, but alſo Meſſuages, Houſes, 
Tofts, Mills, Caſtles, and ſuch like. 
Co. Lit. L 1, c. 2. ſc. 14. but of a 


Houſe with the Appurtenances, no 


Land paſſes. Pl. Com. 85. 6. 


If one that leaſes at Will does any Determi- 
Act inconſiſtent with the Continu- nations. 


ance of the Leaſe at Will, it ſhall 


determine it from ſuch Time as the 


Tenant at Will takes Notice of it. 
If the Leſſor ſays, the Leſſee ſhall 
| hoid 


8 


ſoon as he knows of the Words) may 

take Advantage of them as a Deter- 

mination of the Leaſe. 1 Ven. 247. 
Kaym. 204. See after. 


Releaſe. Year, upon no other Conſideration 


be demanded) ſhall work as a Bar- 
= and Sale, and ſo as to make the 

eflee capable of a Releaſe. 2 Mod. 
249. 1 Mod. 262. 2 Vent. 35. 10 Co. 
Sutton's Hoſpital's Caſe ; and that the 


ain and vale. 


Perſons ſo long live, without ſaying 
[ or either of them] determines upon 
the Death of either. 2 Vent. 74. 
5 Co. 9. 2 Cro. 378. Dyer 67. & 2 

Inſt. 225. 
Part fo Where ſeveral Lands, held Part for 
Lives, and Life, and Part for Years, are demi- 
Part for ſed to A. for Years, to hold from 
— the Time of the Death, Surrender, 
Forſeiture, or Determination of the 
Eſtate and Term aforeſaid of the 
firſt Leſſees, and the Eſtate in one of 
' theſe Parcels determines, the Term 
granted to A. ſhall commence im- 
mediately in the faid Parcel, altho' 
the 
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hold it no longer, the Leſſee (as 


Leaſe and It was reſolved, that a Leaſe for a 


than relerving a Pepper-Corn, (if it 


Reſervation made a ſufficient Con- 
ſideration to raiſe an Uſe, as by Bar- 


den Lide. A Leaſe for 99 Years, if two 


eee ef ov 


Ch. 2. Land lozds and Tenants, 91 
the other Eſtates are in Being. 1 
Saund. 183. 


* 
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If a Leſſee enters before his Term piſpiſer. 


cummences, and continues in Poſ- 


ſeſſion after, he is a Diſſeiſor all the 
Time. 1 Lev. 46. 

Upon a Leaſe made to two for unf. 
their Lives, without Impeachment 

of Waſte during the ſaid Leſſees 
Lives, it was held that this Privilege 
would hold to the Survivor; for *tis 
reaſonable to give the Privilege as 
large a Conſtruction as the Intereſt. 


3 Anderſon 251. 


Note, If the Leſſor ſeal the Leaſe Sealing 
and not the Leſſee yet it is good Leaſe. 
againſt the Leſſor as if both had ſeal- 
ed. Noys Max. 57. 

And if at any Time there happen p, 
any Variance between the Inden- and Coun- 
tures, it ſhall be taken as the Deed of terpart. 
the Lellor is, and the other ſhall be 
intended only the Miſtake of the 
Writer, becauſe the Deed of the Leſ- 
for is the Principal, and the other 
but only a Counterpart. Jbid. | 

Deeds between Parties indented 


or not indented, are ſuable and re- 


leaſable by the Parties, and not by 
Strangers, altho' they are to the Uſe 
of the Strangers. 3 Lev. 138. 


To: 
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To plead a Writing under a Man's 
Hand does not imply a Deed. 3 
Lev. 234. | P 
Leaſe Pa- If a Man demiſe any Lands or Te- 
ol. nements to another by Leaſe Parol, 

the Leſſor ought to be ſeiſed of the 
Lands or Tenements which he fo | 
lets at the Time of the Leaſe Parol 
made, or elſe he cannot maintain 
an Action for his Rent; for the 
Leſſee may plead that the Leſſor 
had nothing in the Premiſles at the 
Time of the Leaſe made, and then 
is barred of his Action: But if the 
Leaſe be made by Deed indented, 
then the Leſſee cannot plead this 
Plea thereunto Lit. Ten. I. 1. I 
A: Win, If a Man lets Lands to another by |? 
Leaſe, to hold the ſame at the Will 
of the Leſſee; the Law intends it to 
be at the Will cf the Leflor allo, and 
he may put the Leſſee out when he 
pleaſes; likewiſe if it be let at the 
Will of the Leſſor, it is intended at 
the Leflee's Will alſo, for the Leſſor 
cannot force him to ſtay longer than 

he pleaſes. Coke 1 Part Inſt. 55. 
Covenants, - A Covenant made between Land- 
lord and Tenant, that the Tenant 
ſhall have a new Leaſe upon the Sur- 
render up of his old Leaſe; and af- 
terwards the Leſſor makes a Leaſe by 

Fine 


92 


„ 7 2 8 hand pot: os ord ear, 


| 
; 
: 


ww 


x — 


Fine for more Years to a third Per- 


| ſon ; in this Caſe the Leſſor hath 


broke his Covenant, although the 
Leſſee did not ſurrender: Which by 
the Words of the Covenant ought to 


have been the firſt Act; becauſe the 


Leſſor, by letting the Leaſe to a 
Stranger, did diſable himſelf either 


to take the Surrender, or make the 


new Leaſe. Noy's Maxims, p. 13. 


Rent in Arrear upon a Leaſe for Rent t 
Years, goeth to the Executors of the Executors. 


Leſſor, if he die. As if John Doe 
make a Leaſe for Years to Richard 


Roe, and the Leſſee covenanteth and 


granteth to pay unto the Leſſor, his 
Heirs and Aſſigns, the Sum of twen- 
ty Pounds yearly during the Term 
in the Leaſe granted: In this Caſe 
if the Leſſor die, his Executors ſhall 
have the Rent in Arrear, and not 
his Heirs, 

Where a Man covenants for him- 
ſelf and his Aſſigns to permit, Cc. 
if a Breach be laid in the Aſſigns, 
this Covenant ſhall only relate to 


the Aſſigns after the Deed was made, 


and not before. 2 Vent 278. 
Where Leſſee covenanted to build 


14 three Houſes upon the Premiſſes, 


and keep them in Repair; he built 
five, and let one of them fall to 
Decay, 
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Decay, and it was adjudged that the D 
Covenant extended to that alſo. 2 


Vent. 128. 3 Leu. 265. | 

If a Man covenants not to incloſe, 
Incloſer with Gaps is a Breach of 
the Covenant. Lit. Rep. 267. a 

A later Covenant by a ſecond In- 
denture cannot be pleaded in Bar to 
the former, but the Defendant muſt 
bring his Action on the laſt Inden- 
ture, if he will help himſelf. 2 Ven. 
218. 

If a Man by Deed grants a Water- 
courſe and ſtops it, the Grantee ſhall 
have an Action of Covenant. 1 Saund. 
322. | 


If a Leaſe be made of an Houſe and 


Eſtovers, and the Leſſor deſtroy all 
the Trees, the Leſſee may have an | 
Action of Covenant. Id. Ibid. 

Alſo if a Leaſe be made of an Houſe 
and a Piece of Land (except the 
Ground on which the Pump ſtands) 
with the Uſe of the ſaid Pump, the 
Leſſee may repair the Pump, but no 
Action of Covenant lies againſt the 
Leſſor for not repairing it. Jbid. 

When the Uſe of a Thing is grant- 
ed, all is granted by which the Gran- |? 
tee may have and enjoy ſuch Uſe. Id. 

Although the Breach of the Te- 


ſtator's Covenant is by the proper 


4 Default 
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Default of his Executors; yet the | 
judgment ought to be of the Goods 
of the Teſtator. [dem 112. 
An Action of Covenant does not Repairs, 


lie againſt a Grantor for not repair- 
ing the Thing granted. 1 Saund. 


322. 


are not named in the Covenant in 


the Leaſe. 1 Lev. 109. Covenant lies 
for a Grantee of a Reverſion againſt 
the Leſſee after Aſſignment of his 


Term. 3 Lev. 233. 


Any Words in a Deed purporting 
an Agreement to pay Money, Cc. 


amounts to a Covenant to do it. 


1 Lev. 48. 


A Proviſo to pay amounts to a Proviſe, 


Covenant to pay. 14. 151. 


Covenant that he or his Under- Unde,-Te- 
Tenant ſhould not dig, &c. and B. nan. 


who held of J. who holds of H. who 


held of E. did dig, Cc. Held B. was 
* Under-Tenant of E. 1 Lev. 144. 


A Leſſee covenants with the Leſ- 
ſor, his Executors and Adminiſtra- 
tors, to repair; this ſhall go with 
the Land, and the Heir may ſue up- 
on it. 2 Lev. 92. 


In 


An Aſſignee of a Reverſion may Achim by 
maintain Covenant for Repairs a- Aſſignees, 
gainſt the Leſſee, 9 Aſſignees &c. 


96 


Expoſition, 


Covenant 


behind. 


Waſte. 
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In expounding all Deeds, the Words Wir 
and the Intent of the Parties ought 


to be obſerved, eſpecially in Cove. n. 


nants. Lit. Rep. 209. 3 Lev. 100, 


If there be a Covenant in a Leaſe, 
if Rent be that if the Rent be behind and un 

; paid for ſuch a Time (that is, by 
the Space of ſo many Days aſter tle 
uſual Day or Time of Payment in tbe 
Leaſe appointed and reſerved) then 
the. Leaſe to be void; in this Caſe, 
although the Leſſor do accept of the 
Rent after ſuch Failer made, here 
no ſuch Acceptance of the Rent can 


make the Leaſe good. Dyer. f. 51. 


If a Tenant take Houſes and 
For not re- Lands by Leaſe for Years and cove- 
* nants with the Leſſor to ſupport, up- 

: hold and maintain the Houſes during 
this Term, and to leave the Hou- * 
ſes and Lands in as good Repair, 
Flight and Eſtate, as he found them: 
In this Caſe, if it ſhould happen that 2? 
the Houſes be caſually burned by Fire 


or Lightning, or blown down by a 


Tempeſt, or deſtroyed by any other 


Accident, if the Leſſee do not re- 
pair and build them again, and leave 
them as good as he found them, the 
Leſſor may ſue his ſaid Covenant a- 
gainſt him at the End of his Leaſe; 
but if a Tenant make Waſle in cut- 

ting 
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Ring of Wood or Timber contrary to 
he Proviſo's, Exceptions or Cove- 


good Repair, In this Caſe he is bound 
| F 


ants in this Leaſe; for ſuch a Breach 


the Landlord may bring his Action 
of Covenant before the End of the 
Term. Noy's Max. p. 16. See after, 


A Man takes a Leaſe for Years, and Againſt 


T covenants and grants to and with Agne. 
the Leſſor, for him and his Execu- 
tors, to repair the Houſes as often as 


Need requires: And afterwards the 
Leſſee aſſigns over the Leaſe to ano- 


ther, and the Aſſignee ſuffers the 
Z Houſes to decay for want of Repairs ; 


in this Caſe the Leſſor may bring an 


Action of Covenant againſt the Aſ- 
ſignee, although he be not named 
in the Covenant. Hugh's Grand A- 
bridgments, 1 Par. p. 492. c. 19. 


A Landlord lets a Leaſe, and co- Hedge hoot 


venants with his Tenant that he by A4ſign- 
: 7 ſhall have ſufficient Hedge-Boot, to 79% 

be aſſigned him by the . 

his Bailiff: In this Cale the Tenant 
may not take Hedge-boot without 
Aſſignment. Co. 1 par. Iuſt. f. 41. 


ndlord or 


If a Man by Indenture take a Leaſe To repair. 


of ea Houſe that is old, ruinous or 
Z wanteth Repairs, and covenants with 


the Leſſor to leave this Houſe at the 
End or Expiration of the Leaſe in 


te 


5 —— | 
The LAWS concerning Ch. 2. 


to leave this Houſe in good Repair; 
but if he do not covenant to do it, 


the Law then will not oblige him to 
do it. Perkins, Tit. Conditions, 738. | 
How Houſes are to be now built 
within the Bills of Mortality, ac- 
cording to the late Act of Parlia- 
ment, See at the later End of this 
Treatiſe. I 
If a Man by Indenture takes a Leaſe 
for Years of a Wood, and covenants 
with the Leſſor to leave his Wood 
in as good a Condition as it was 
at the Time of the Leaſe made; 
and during the Term the Wood is 
«deſtroyed and blown down by vio- 
Jent Winds and Tempeſts: In this 
Caſe, the Landlord can have no AGi- 
on againſt the Tenant for the not 
Performing of this Covenant, be- 
cauſe it is impoſſible: for him to per- 


form it; and the Law enforceth no 
Impoſſibilities: Otherwiſe it is if he 


take a Houſe, and that be blown 
down. Hugh's Grand Abr. p. 499. 
Touching Bonds for Performance 
of Covenants, if.a Man takes a Leaſe 
for Years rendring Rent, and enter 
into Bond to the Leflor to perform 
all Covenants and Agreements con- 
tained and comprized in the Leaſe ; 
if he ſail in Payment of Rent, the 
3 | Bond 


wy x 
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pair; Bond is forfeited ; for the Payment 

do it, of Rent is an Agreement. Goldilo- 

um to rough p. 16. | 

738. it a Man be bound in a Bond to Fr Re- 
built repair the Houſes of the Obligee as air. 
„ac often as Need ſhall require during a 


} 7 N : y 
arli2- certain Time, and afterwards the 


this "'F Houſes want Reparation : In this 
EZ Caſe, although the Obligor doth not 
Leaſe know that they want Reparations, 
Yants yet he is bound to take, Notice of it 
/ood at his Peril, for Ignorance will be 
was no Excuſe in this Caſe, becauſe he 
de; XZ hath bound himſelf to it. Dr. & S. 
d is lib. 2. cap. 47. ; 
Vio- But if the Condition had been 7“ 9 
this F That he ſhould repair ſuch Houſes as % . 
ct: he to whom he was. bound ſhould e 
not aſſign; and after he aſſigneth certain 
be- Houſes to be repaired, but he that 
er- is bound hath no Knowledge of that 
no 'F Aſſignment; this Ignorance ſhall ex- 
he cuſe him in the Law, becauſe he hath 
wn not bound himſelf to any Reparation 
* in certain, but ſuch as the Obligee 
Ice will aſſign; and if he aſſign none, 
ale the Obligor is bound to none: And 
ter therefore, becauſe he that ſhould 
m make the Aſſignment is privy to the 
n- Deed, he is bound to give Notice of 
e; his own Aſſignment; but if the Af 


ſignment had been appointed to have 
F 2 been 
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-been made to a 2 „then the 


Obligor had been bound to have taken 
Notice thereof at his Peril. See more 
Obſervations on Covenants in Leaſes, 
&c. at the End of this Treatiſe, Ch. 10. 

If a Man makes a Leaſe for Years 
with Warranty, yet this is not a 
Warranty in the Law, but a Cove- 
nant , becauſe the Leaſe is but a 
Chattel; and if the Leſſee be ouſt- 
ed, he may bring his Action of Co- 
venant againſt the Leſſor. 

If A. be ſeiſed of twenty Acres of 
Land, and let the ſame to B. by 
Leaſe for Life or Years, and A. re- 
ſerves to himſelf Five Shillings Rent 

yable at Chriſtmas, and B. binds 


"himſelf to A. in a Bond of one Hun- 


dred Pounds to pay the Rent reſer- 
ved upon the Leaſe juſtly, accord- 
ing to the Law; if before any Day 
of Payment A. puts B. out of any 
Part of the Land, and he doth occu- 
py the Reſidue for the whole Term, 
and will not pay any Rent, yet 
the Bond is not forfeited; for by 


putting the Tenant out of Parcel of 


the Land, the whole Rent is in 
Suſpence : But if one Day of Pay- 
ment be paſt before the Ouſter, then 


the Tenant muſt pay the Rent, or 


elſe he forfeits his Bond, 
| But 


CY 


£ 
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But if a Stranger, who hath no 
Right in the Lands, do put the 
Leſſee for Years out of the ſame Land 
before any Day of Payment, and keep 
Poſſeſſion thereof until the Day of 
Payment be paſt; in this Caſe the 
Tenant ought to pay his Rent at the 
Day whereon it is appointed to be 
paid; or elſe he forfeits his Bond, | 

If three Copartners be ſeiſed of a Coparirers, 
Manor, and one of them without 
Conſent of the other two, lets a 
Leaſe of the whole Manor in her own 
Name unto J. D. for five Years, 
paying ten Pounds yearly at Chriſt- 
mas unto the Leſſor and her Heirs; 
and J. D. enters into Bond in five 
Pounds to pay the Rent accordingly, 
and before any Day of Payment is 
come the other two Copartners, who 
agreed not to the Letting of the 
Leaſe, do put the Leſſee out of the 
whole Manor, and : keep the Poſ- 
ſeſſion till a Day of a Payment is 
come: Here the Leſſee ought to pay 
a third Part of the Rent reſerved to 
his - Leſſor, or otherwiſe he forſeits 
his Bond; becauſe the other two 
Copartners, who ejected him out, 
have Right but in two Parts of 
the Manor. Perkins 828. 


F 3 A Man 
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Condition A Man makes a Leaſe to three 
vt to alien. Perſons upon this Condition, That 
neither they nor any one of them 
ſhall alien, ſet, or let that Leaſe 
to any other without Licence firſt ob- 
tained from the Landlord : Now if 
the Landlord do give Licence to 
any one of them to let or alien, then 
the other two may alien without 
Licence : For the Condition being 
determined to one, is determined to 
all. Hugh's Grand Abr. 1 Part, p. 

428, See after. 

In the ſame Nature is a Releaſe 
where many Perſons commit a Treſ- 
paſs, if he againſt whom the Treſpaſs 
is committed do releaſe one of the 
Trefpailers, that Releaſe is as ef- 
fectual to al] the reſt, as if they 
had been particularly named there- 
in. 

Aion for If a Lardlord do enter for a Con- 
Arrears dition broken, or the Tenant ſurren- 
der up his Leaſe, or his Term 
be expired; yet the Landlord may 
have an Action of Debt for the 
Arrears of Rent, if any be. Noy's 

Max. p. 72. 
Not to If a Man lets a Leaſe of Lands up- 
alien. on a fpecial Condition; that is, that 
the Leſſee ſhall not alien the ſame to 
ſuch a Man, or ſuch a Man; then the 
. Con- 
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Condition ſhall be taken according 
to the Words; and notwithſtanding 
that Condition, they may be aliena- 
ted to any other, but to them to whom 
it is expreſly prohibited that the 
Lands ſhould not be aliened unto : 
And if the Lands in that Caſe be 
aliened to one that is not excepted 
in the Condition, then he may alien 
the Land to him that is firlt except- 
* ed, without Breaking of the Condi- 
tion: For Conditions be taken ſtrict- 
ly in the Law, and without Equity. 
Dr. & St. J. 2. c. 35. 

As, if a Leaſe be made to A. upon 
Condition that he ſhall not let or 
alien the ſame to B. if the Tenant 
alien to C. and he alien it to B. 
the Condition is not broker. 

If a Man be ſeiſed of Lands in Fee, Leaſe ere 
and let the fame by Indenture of ©##*4 & _ 
Leale to a Stranger , paying five -— 
Pounds Rent per Annum, with a Con- ; 

dition, That if the Leſſee will hold 
cover ten Years to him and his Heirs, 
'* that then he ſhall pay twenty Pounds 
Peer Annum, and the Indenture is exe- 
}* cuted by Livery and Seiſin to the 
© Leſlee: In this Caſe the Leſſor ſhall 
| have an Action of Debt for the Rent 
in Arrear within the ten Years ; 
Which proveth the Freehold and the 
A. F.4.. Fee 
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Fee are not in the Leſſee before the 
ten Years expired : But after the 
Expiration of the ten Years, if the 
Leſlee doth continue the Poſſeſſion 
of the ſame Land, and doth occupy 


the ſame by Virtue of the Indenture, | 


then he hath Fee, and ſhall pay the 
twenty Pounds as the Rent-Seck. 
Perkins 710. c. 11. 

But if a Man ſeiſed in Lands doth 
let the ſame Land by Leaſe for Term 
of Life, yielding -to him a Roſe for 
the firſt ſix Years; and if he will 
hold the Land over the ſix Years, 
then to pay three Marks per Annum ; 
here the Freehold is immediately in 
the Leſſee. Co. 1 par. Inſt. f. 218. b. 

A Man makes a Leaſe for Years, 
with this Condition, That if the Leſ- 
for do alien the Reverſion within 
the Term granted by the Leſſee, then 
the Leſſee ſhall have the Fee; and the 
Leſſor doth alien the Reverſion in 
Fee by Fine to a Stranger : In this 
Caſe the Leſſee ſhall not have a Fee, 
for the Freehold and the Fee are 
lawfully in the Conuſee before the 
Leſſee can take it by Condition: But 
if the Leſſor had granted the Lands 
to a Stranger by Deed only, then the 
Leſſee ſhould have had Fee by the 
Condition. Perkins 729, 739. 
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If a Man have a Leaſe for Tom ogy ts 
and demiſe or grant the ſame upon Nat. 
Condition, and die; his Executors 

or Adminiſtrators ſhall enter for the 
Condition broken ; for they are pri- 

vy in Right, and repreſent the Per- 

ſon of the Dead. Perkins 833. 

If a Man make a Leaſe for Years Rent ot + 
upon a Condition, That the Rent acquitted -* 
ſhall be paid at Chriſtmas, and before by Rhaſe. 
that Time come, the Leſſor give a ge- 
neral Releaſe to the Leſſee of - all. 

Actions and Demands; this Releaſe -- 
doth not acquit the Leſſee of the 
Rent, but the Leſſor may ſue for 

it, becauſe it was neither due, nor to 

be paid at the Time of the Releaſe 
made; and it is a Thing not meerly 

in Action, becauſe it may be granted 
over. Lit. J. 3. c. 8. : 2 

If a Landlord lets a Leaſe for Leaf e 
Years to two Tenants to hold joint- Joint-Tee. - 
ly, with a Condition, That if tb 
Leſſees die before the End of the 
Term, the Leaſe ſhall be void: Now 
theſe Leſſees make Diviſion, and one 
of them aliens his Part, and dies. 

In this Caſe the Leſſor cannot en- 

ter upon the Part of him that died, 

but the Alienee ſhall enjoy his Halſ- 

art during the Life of the ſurviving 
eſſee. Dy. p. 67. 
F 5 A Leaſe 
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Deviſe a 


A Leaſe made for Years upon Con- 


Breach of dition, That if the Leſſee demiſe the: 


Condition. 


Premiſſes or any Part thereof, other 
than for a Year, to any Perſon or 
Perſons, then the Leſſor and his 
Heirs to re-enter; the Leſſee after- 
wards deviſes this Leaſe to his Son 
by his Will: This is a Breach. of the 
Condition. | 

If a Man of his meer Motion give 
Lands to H. H. and to his Heirs by 


vantage of Indenture, upon Condition, That he 
2 Conditi- ſhall yearly at a certain Day pay unto 


. 


—— 


John at Style, out of the ſame Land, 
a certain Rent; and if he do not pay 
the Rent, that then it ſhall be lawful 
to John at Style to enter; and if the 
Rent in this Caſe be not paid to John 
at Style, the ſaid F. S. may not enter 


into the Lands by the Law, tho' the 
Words of the Indenture be, That he 


ſhall enter; for there is an ancient 
Maxim in the Law, That no Man 
ſhall take Advantage in a Condition, 
but he that is Party or Privy to the 
Condition: And this Man is I not 
Party hor Privy, and therefore he: 
Mall take no Advantage of it. Dr. & 
K. J. 2. c. 20. f. 93. 

In many Caſes the Intent of the 
Party is void to all Intents, if it be 
not grounded according to the Law. 


As, 


q 
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x As, if a Man make a Leaſe to ano- Remain- 
ther for Term of Life, and after, of ders wid, 
his meer Motion, he confirmeth his 


Eſtate for Term of Life to remain 
after his Death to another and his 
Heirs : In this Caſe, that Remain» 
der is void in Law ; for by the Law 
there can no Remainder depend up- 
en any Eftate, but that the ſame 
Eftate beginneth at the ſame Time 
that the Remainder doth : And in 
this Caſe the Eftate began before, and 
the Confirmation enlarged not his. 
Eſtate, nor gave him any new E- 
ſtate, But if a Leaſe be made to 2 
Man for the Term of another Man's 
Life, and after the Leſſor, only of his 
meer Motion, confirmeth the Land 
to the Leſſee for Term of his. own 
Life, the Remainder over in Fee; 
this is a good Remainder over in 
Fee. Dr. & Stud. c. 20. f. 94. 


No Grant can be made, but to Gr2rts ; 
him that is Party to the Deed, ex- ben. 


cept it be by Way of Remainder; 
And therefore, if a Man make a Wt 
Leaſe for Term of Life, and after- 


wards the Leſſor grant to a Stran enn 


that the Tenant for Term of Life 
ſhall have the Land to him and his 
Hiers; that Grant is void, if it be 
made only of his meer Motion with- 

N out 
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out Recompence. Dr; & Stud. I. 2. 
c. 20. p. 94. 

Intent Likewiſe if a Man make a Leaſe 

made void. for Term of Life, and after grants the 

: Reverſion to one for Term of Life, the 


nant attorneth to him that hath the 


ing that he ſhould have Advantage 

of the Grant: His Intent is voidz 
and both ſhall take Advantage 

thereof, and. the Attornment ſhall 
be taken good. according to the 

* eee See aſter. F 
Occupancy a TJenant for the Term of ano- 

8 ther Man's. Life dies, living the other 

Man, he that doth firſt enter upon 

the Eſtate, after his Death, ſhall be 

Tenant for the other Man's Life, and 

ſhall be liable to the. Payment of the 

Rent reſerved. Co. 1 par. Inſt. . 41. 

In the Caſe-of Occupancy (which 
ariſeth by Conveyance). as, 

Simile. Where Lands are conveyed to A 
for the Life of B. and A. dies with- 
out making any Eſtate. or Aſſign- 
ment. thereof, here whoſoever firlt 

entreth after the Death of A. getteth 
Property in that Land. during the 
Life of B. for the Land cannot re- 
vert to him that leaſed to A. till 8, 
Ge; and. to the Heir of 4, it can- 


- 


Remainder over in Fee, and the Te- 


Eſtate for Term of Life only, intend- © 
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not go, for it is not an Eſtate of 
Inheritance, nor deſcendible to the 

Heir without ſpecial Words, and 

as for the Executors of A. they can- 

not have it, for that it is not an 

Eſtate Teſtamentary. _ 

But Co. Lit. f. 41. ſhews how this How pre- 
Occupancy may be prevented, by ventes. 
adding theſe Words in the Grant, 

To have and to hold to A. and his 
Heirs, during the Life of B. for then 

tis deſcendible to the Heir. 

How alſo it may otherwiſe be Aliter. 
prevented by aſſigning the Leaſe for 

Life over to Friends, and their Heirs, 

in Truſt during the Life of B. But 

the Statute 29 Car. 2. cap. 3. bath 
provided, That the Leſſee or Gran- 


tee may deviſe ſuch Eſtate for ano- 


ther's Life, by his Will, in Preſence 
of Three or more Witneſles. ; 
And if he deviſe it not, and his e 
Heir become Occupant, it fhall be Statut. 
chargeable in his Hands. as Aſſets by 
Deſcent, as in Caſe of Lands by Fee- 
Simple. | 
And in caſe there be no Special 
Occupant, then it ſhall go to the 
Executors or Adminiſtrators of the 
Party that had the Grant, and ſhall 
be Aſſets. See the Statute, 


And 


Fro 


Executor 
de ſon 


Tort. 


Tenant 
grants 


Partof the 


Term. 


Husbands 


And ſome have held, That an 
Executor de ſon Tort is as much 
within this Act to be charged as a 
rightful Executor: And that the 
Entring into the Land and Leafing 
it, is enough to make him an Exe- 
cutor de ſon Tort. O. Et Vide 5 Co. 
3, Ce. | | 
: If a Tenant hath a Leaſe for Twen- 
ty Years of Lands and Tenements, 
and grant the ſame Lands for Part of 
his Term to a Stranger, reſerving to 
himſelf Forty Shillings Rent; in this 


Caſe he may diſtrain for the Rent 


reſerved, or have an Action of Debt 
at his Pleaſure, becauſe by common 
Intendment he is to have the ſame 
Land after the Years determined, 
becauſe he bath granted but Par- 
cel of the Years, ſo that the Re- 
mainder remains in him. Perkins 
693. 
If Rent be granted to a Man, he 
may grant it away to another before 
he is ſeiſed thereof. Idem 108. 

If a Man and his Wife be ejected 


Executors. of a Term in the Right of his Wife, 


and the Husband bring an Ejectione 
Firmæ in his own Name, and do reco- 
ver, and die; in this Caſe, his Exe- 
cutors ſhall have it, and not the 
Wife, becauſe the. Recovery in his 


A 
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own Name did veſt the Term in him- 
ſelf. Co. 1 par. Inſt. fol. 46. 

3 TIfa Man be poſſeſs'd of a Term of Smile. 
Forty Years in __— of his Wife, | 


and make a Leaſe for twenty Years 


N reſerving Rent, and die; here the 
Executors of the Husband ſhalk have 


the Rent for that Term, but the 
Wife ſhall have the Remainder of the 


Term when the Twenty Years is out: 


But if he had granted the whole 
Term, ſhe could have had nothing, 
Co. Ibid. 


* A Releaſe made to a Tenant for. 
Term of Years before his Entry, is _ 


void ; but a Releaſe of the Rent be- 
fore Entry, is good. Id. 1 par. Inſt. 


| fol. 270. 


If a Man makes a General Releaſe: 
of all Demands, it doth not releaſe 
Rent due upon a Leaſe for Years 
2 Lev. 210. 


The Tenant may grant away his g,,,, ze 
Intereſt to another before Entry ;fors Entry. 


and although the Leſſor do die be- 
fore Entry, yet the Tenant may 
enter into the Lands; and if the 
Leſſee die before he enter, his Exe- 
cutors or Adminiſtrators may enter 
and if a Leaſe be to Two, and One 
of them die before Entry, the other 
may enter by Survivorſhip; and: a 


Eftovers 
apprert 
want. 


* © 2 
T 
* þ Ly * 
4 0 i 


beſore the Entry of the Tenant. 
If a Man grant to a Tenant for 


Years, that he ſhall. have. ſo many 1 
Eſtovers as ſhall ſerve to repair his 
Houſe, or that he fſball burn within 
his Houſe, or ſuch like, during the 
Term; this is appurtenant to the 


Land, and ſhall run with the ſame; 
as a Thing appurtenant, in whoſe 
Hands. ſoever the ſame cometh. Co. 


1 par. Inſt. f. 41. 


„ If wo Tenants in Common do 
— cnngg grant a Rent of Ten Shillings, this is 
leveral, and they ſhall be charged 


Copartners. If Two Copartners make a Leaſe | 


Apportion- 


Went. 


with Twenty Shillings Rent: But 


if they make a Leaſe and reſerve | 
Ten Shillings Rent, they- ſhall. have 
no more but only Ten Shillings be- 


tween them. Id. 1 par. Inſt. f. 197. 


reſerving Rent, they ſhall have this 
Rent in common as they have the 


Reverſion: But if afterwards they 2 
grant the Reverſion, excepting the 
Rent, then they ſhall be Joint-Te- | 


nants of the Rent. 


If a Man leaſes Lands for Years * x 


reſerving Rent, and. a Stranger doth 


recover Part of the Land, then the © 
Rent ſhall be apportioned, viz. di- 


a vided, | 
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Leſſor cannot grant away a Rever- 
ſion By: the Name of a Reverſion, 


. 
% 


q 
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; having reſpe&t to that which is re- 


viced, and the Tenant ſhall pay, 


covered, and to that which til] 
doth remain in his Hands accord- 
ing to the Value, to each Party 
proportionably. Dyer 56 & 82. See 
after. 

And for a full Underſtanding of 
Apportionment of Rent; See D' An- 
wers's General Abridgment, fo. 5044 
505, Cc. Tit. er we 

If a Man make a Leaſe exceptin Excepti 
a Cloſe and Wood, the Law — 85 
him a Way to come to it. | 

If a Tenant for Years do take a Surrender 
new Leaſe for more Years, this is a in Law. 
Surrender in Law of the old Leaſe. 

Watt and Maidwel's Caſe. Hill. 3 
Car. R. 1302. B. R. Perkins 117. 
Hutton Rep. 104. 

A Leſſee for Years cannot ſurren- By Lef. 
der before his Term begin, neither ſe. 
can he ſurrender Part of his Leaſe, 
but he may grant Part of it. Noy's 
Max. 74. Vide antea. 

If a Tenant for Life or Years 
remove his Goods out of the Houſe -- 
and Land, by Reaſon of the Great- 
neſs of the Rent, or for ſome: other 
Cauſe, and the Leſſor do enter into 
the Houſe and Lands; this is no Sur- 
render of the Leſſee. Idem, p. 72. 


114 


A en- 


Mente 


Aſſign 
ment. 


Acceptance 
of Rent. 
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If a Tenant for Years aſſign over 
his Term and die, his Executors ſhall 
not be charged for Rent due after his 


Death. 


' And if the Executors and Admi- 4 
niſtrators of a Leſſce for Years do 


aſſign over their Right in the Leaſe, WF 


there lieth no Action of Debt againſt 


them for Rent after ſuch an Aſſign- q 
ment by them made: Bur vide contra 
- @ntea, & 2 Ven. 209. 


If a Tenant for Years aſſign his 
Leaſe to another, the Landlord may 
charge which of them he will: But 
if he once accept of the Rent from 
the Aſſignee, knowing of the Aſſign- 
ment, he cannot afterwards bring an 


Action of Debt againſt the Leſſee 


for Rent due after the Aſſignment, 
Hern. Law of Conv. p. 110. 

For, by Acceptance of Rent by 
the Leſſor from the Aſſignee, the 
Privity of the Contract is extinguiſh- 
ed, and the Action of Debt againſt 
the firſt Leſſee is gone. 1 Saund. 240, 
241. 

But after ſuch Acceptance, the 
Leſſor or his Aſſignee may maintain 
an Action of Covenant againſt the 
firſt Leſſee, upon his Covenant for 
Payment of Rent, Idem. 240. Vide 
2 Saund. 302. 

A Leſ- 


” 
? 


* 
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2, 
er A Leſſor may refuſe to accept of 
il Fan Aſſignee to be his Tenant at 
I's Moone Time, and yet may accept of 
him afterwards when he pleaſes. 
i- E Sund. 182. And fo may have his 
lo lection to ſue the Leſſee or his 
e, FAfignee for the Rent; but after Ac- 
ſt Weeptance from the Aſſignee, tis 


1 


| * 


otherwiſe, as above. 

If a Leſſor grant away the Re- pc, 
Fverſion, aſter the Aſſignment of the granted a- 
eſſee; in this Caſe the Grantee way. 
Fcannot have an Action of Debt a- 

Feainſt the Leſſee for the Rent, be- 
cauſe there is no Privity between 
them. Popham 55. 

It is noted, That a Reverſion of gy Deed 
Fa Term is not aſſignable without ozly. 


1 Deed and Attornment. 3 Lev. 155. 


But by a late Act for Amend- ,,,,,.. 


1 ment of the Law, 4 C 5 Aunæ, It ment diſ- 


is enacted, That all Grants or Convey- penſed 
¶ances thereafter to be made, by Fine or ub. 


VT otherwiſe, of any Manors or Rents, or of 
the Re verſion or Remainder of any Meſ- 
¶ſuages or Lands, ſhall be good and ef- 


. © 


¶ fectual to all Intents and Oy > rm 
out any Attorument of the Tenants of 


any ſuch Manors, or of the Land out of 


'Þ which ſuch Rent ſhall be iſſuing ; or of 


the particular Tenants upon whoſe par- 


Þ# ticular Eſtate any ſuch Reverſions or Re- 


mainders 
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mainders ſhall or may be expeftant or 
depending, as if their Attornmeut hal 
been had and made. 1 


Upon No- Provided nevertheleſs, That no ſuch 2 


ties, Tenant ſball be prejudiced or damaged 
by Payment of any Rent to any ſuch © 
Grantor or Conuſor, or by Breach of any 
Condition for Non-Payment of Rent, be- 
fore Notice ſhall be given to him of ſuch 
Grant by the — or Grantee. | 


Uſer If a Leaſe for Years be made to a2 
Man without any Conſideration, the 

Leſſee ſhall be ſeiſed to his own Uſe, |? 

Perkins 537. 

Lafer i- If a Man make a Leaſe of Lands 
tem avoid. to another, and to his Heirs, for 
ed. the Term-of Twenty Tears, intend- 
ing that if the. Leſſee die within the 
Term, that then his Heirs ſhould F 

enjoy the Lands during the Term: 

In this Caſe his Intent is void; and F 

if the Leſſee die, his Executors, and | 

not his Heirs, ſhall enjoy the Term; 

for by the Law of the Land, all 


Chattels ſhall go to the Executor, 


and not to the Heir. Dr. & St. J. 1. 

c. 24. 
Abburte- If a Man lets a Houſe with the 
pances, Appurtenances, no Land paſſes there- | 
by; but if it be with all Lands there- | 
unto belonging, here the Lands uſed | 
with- | 


i 
— 1 
v 
+. 
- 
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or ith the Houſes do paſs. Herr's L. of 


bad Conv. p. 1 04. f 
* If a Man take a Leaſe of his own Leſſor con- 
Land by Indenture, he is then con- cluded. 


25 

ze4 eluded to ſay, That the Leſſor had 
ch nothing in the Land at the Time of 
ny the making of the ſaid Leaſe; but 


bo. faſter the Leaſe is out, the Eſtoppel is 
ch removed. Terms de Ley Eſtoppel Co. 
I Pa. Inſt. fol. 47. 
If two Perſons be Joint-Tenants ii nent 
Jof a Leaſe for Years, and one bid by Foint- 
the other go out of the Houſe, and Tenant. 
ſs, he goeth out; he that goeth ſo out 
may have an Ejectione Firmæ againſt 
1; the other, as well as if he had eject- 
ed him out by Force. Beverlie's Caſe, 
1. \X 24 Car. Clayton s Rep. p. 111. | 
One who had Power to leaſe for Leaſe for 
ten Years made a Leaſe for T wenty. 20 Tears 
Decreed in Equity, that it was a good £%4fort0. 
Leaſe for ten Years. Perry v. Bowen. 
43.5 Car. 2 Chanc. Caſes 1ſt. p. 23. 
* A Leaſe was made to one who Leſor ac- 
aſſign'd it to another, i. e. the Leſſor cht his 
receivꝰd the Rent of the Aſſignee which Rn the 
bad become due in his Time, but had 2 
no particular Notice given him of ter reſort to 
the Aſſignment: It was adjudg'd in the Leſſee. 
this Caſe that no ſpecial Notice 
need be given the Leſſee of the Aſ- 
ſignment, 


. 
r 
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fignment, but that the Acceptance 
of the Rent of the Aſſignee was a 
ſufficient Notice, and he could not 
reſort to the firſt Leſſee for his Rent 
* 3 11 Jac. B. R. Marj | 
| Brace's Caſe. 2 Bulſtr. 151. | 
4 Where one lets by Lond for Life 
Mines or Years in which are Coal-Mines ' 
that are that are open, the Leſſee may dig 
open only. them; but the Leſſee cannot make 
new Mines where none are open be- 
fore Shepherd's Abridg. 1224. BY 
Tenant The Plaintiff marry'd the Defen- | bi 


payers bis dant Wallis (who was before marry'd . H 
Hf to another Woman); Wallis made a th 
de facto, Leaſe of her Land, and receiv'd the FI 00 


diſcharg d. Rent of the Tenants : The formet be 
Marriage being diſcover'd, the Plain- C 
tiff brought an Indebitatus Aſumpſit | Þi 
againſt Wallis for Money receiv'd to b 
her Uſe, and had a Verdict: And the if 
Court held that Wallis being viſibly her L 


Husband the Tenant was diſcharg'd ; e 
at leaſt that the Recovery againlt 4 

Wallis in this Action wou'd diſcharge Þ 
the Tenant. Haſſer v. Wallis. Hill. 6. 2 
Anna, B. R. By 
Leſſor di- Leaſe of a Houſe excepting two | 
fturbd in Rooms and a free Paſſage to them. © 
is Paſſage The Leſſce aſſigns, and the Aſſignee FF * 
0 er: diſturb'd the Leſſor in his Paſſage there - | 


cepted, C to; Whereupon the Leſſor brought 
venant lies. | his | | 


N at 
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his Action. Per Cur”, The Action 
lies; but if the Diſturbance had 
been in the Rooms excepted, no Acti- 
nt WF on of Covenant would have lain, for 
/ WF they were not demiſed; but where 

the Leſſee agrees to let the Leſſor 
fe WF have any Thing out of the Demiſed 
es pPremiſſes, as a Way, Common, Cc. 
ig In ſuch Caſe Covenant lies for the 
ce | & Diſturbance. Cole's Caſe Hill. 3 V. 
e- & M.B.R. Salk. 196. 

Lieſſee covenanted for him and 4/7znee 
his Aſſigns, to rebuild and finiſh the not bound 
Houſe within ſuch a Time, and after a Cove- 
the Time expired, the Leſſee aſſign d 3 
over the Premiſſes, the Houſe not {p,,. 
being built and finiſſid. Per Holt, ment to 
Ch. Juſtice. The Covenant will not bim. 
bind the Aſſignee, becauſe it was 
broke before the Aſſignment ; aliter, 
if it had been broke after, and the 
Leſſee had aſſign'd before the Time 
expired. Greſcot v. Green. Paſch. 12. 

W. 3. B. R. Salkeld 199. 

Where a Leſſee for Years ſets up What 
any thing for the Convenience of his things 4 
Trade, ſuch as Stalls, Coppers, &c. Leſſee may 
he may remove them at any Time“ e. 
during his Term, and they are ſeiz- 
able on a Fi. Fa. But what he does to 
compleat or beautifie the Houſe, as 
laying of Hearths, ſetting up Chim- 

ney- 
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ney-Pieces, &c. he cannot remove ] 
them, neither can they be taken in 0 
Execution. Poole's Caſe, Mich. 2. An- t 
c. Salk, 368. - 

fs Tan t 

CHAP. In. : 

Of Payment of Rent. Acceptance 
and Extinguſhment thereof; De- (: 
mandt, Entries, Dates, Continu- 7 
ance, Limitations and Determi- al 
rations of Leaſes, | s 


} 
T ought to be a principal Care of li 


Caution. l 

a Tenant, above all Things, to | ti 

provide his Rent at the Time of Pay- |} th 

ment, whereby he may avoid -much 1 

Slavery and Knavery of cruel biting Ct 
Landlords, 

Legal Day If a Tenant be to pay his Rent to Pa 

of Pay- his Landlord at our Lady-Day and 1 

— Michaelmas, or within Fourteen or aft 

Fifteen Days after either of the ſaid th 

Feaſts; in this Caſe he is not bound ſai 

to pay his Rent until the laſt Day D 

limited for Payment, for that is the ſh; 

legal Day of Payment, and the other fir 

before voluntary. leg 


3 * And if there be a Clauſe, that if ' thi 
2 the Rent be behind by the Space of | be 
_— Fifteen 


. 
1 


hah 
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Fifteen Days (more or leſs) after any 
of the ſaid Days of Payment, then 


the Leaſe to be void: In this Caſe, - 
if the Time before limited be fifteen 


Days, then the Tenant ſhall have 
thirty Days after any of the ſaid 
Feaſts, to ſave his Leaſe : But if the 
Clauſe in the Leaſe be, That if the 
Rent be behind for the Space of Fif- 


teen Days next after either of the 


ſaid Feaſt- Days of Payment, here the 
Tenant hath but fifteen Days only 
allowed to him: And ſo the Diverſity 


Words of a Leaſe, which with a very 
little and ſcarce obſervable Altera- 
tion makes ſo much Advantage for 
the Tenant. Co. 10 lib. f. 227. Co. 
I par, Inſtitutes, f. 202, Hern, Law 
Conv. p. 23 | | 


is to be noted in this Caſe in the Note. 


If a Man take a Leaſe for Years to Rent alls 
pay his Rent at our Lady-Day and to the Heir. 


Michaelmas, or within fifteen Days 
after either of the ſaid Feaſts, and 
the Landlord die after either of the 
ſaid Feaſts, and before the fifteen 
Days be out; the Heir in this Caſe 
ſhall have the Rent then, for the 
firſt Day is but voluntary, and the 
legal Day of Payment is at the End of 
the fifteen Days: And if the Tenant 
before that Day pay the Rent, ſuch 

G Pay- 
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Payment is voluntary, and not ſatiſ- 
factory; but if Payment be in the 
Morning, and the Landlord die at 
Noon, it is good to give Seiſin: And 
though this Payment be voluntary, 
yet it is ſatisfactory againſt the Heir. 
Hare and Savill's Caſe. M. 7 Jac. in 
C. B. Brownl. Rep. 2 par. 273. Hern 
P. 22, 23. 

T.andlyd If a Tenant for Years be to pay his 

when to be Rent at Michaelmas, and to perform 

ſought for. other Covenants ; -and if he be bound 
in any Obligation to pay his Rent 
precilely at the Day, he muſt in this 
Caſe ſeek out his Landlord to pay 
bim; but if his Obligation be only 
to perform the Covenants in the F 
Leaſe, he may then tender his Rent ta 
upon the Land, (if no other Place be N 
by Agreement appointed for the Pay- Su 
ment thereof) and it is ſufficient; |} ne 
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for the Payment is of the Nature th 
of the Rent reſerved. Manly and it; 
Jennings Caſe. Paſch. 10 Jac. in C. it 

B. Brounl. Rep. 2 par. p. 276. Noy's | 
Max. p. 80. | to 
Ac zuit- Note, A Man is not bound to pay 2 
1 


tance. an Annuity without an Acquittance; 
but a Rent Service or Rent-Charge of 
he is: And therefore in an Action 
of Debt brought againſt a Man for | of 
Rent due upon an Indenture of _ us 
| mile _ 


uy 
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miſe of Lands, he may plead Pay- 

ment without an Acquittance. Perk, 

Sect. 780. Pratt. Reg. 495. 

Alſo, if he that hath Rent-Service n;:z,,,, 
or Rent-Charge accepts the Rent by 4:quir- 
due at the laſt Day, and gives an farce. 
Acquittance for it, all the Arrearages 
of Rent due before. are hereby diſ- 
charged. Co. Lit. 373. a. Heru's Con. 

40. 3 Co. 66. 

Payment of Money before the 
Day appointed is in Law Payment 
at the Day.  Pra&. Reg. 495. | 

See the late Act for Amendment of 
the Laws, concerning Payment of 
Money into Court. 

When one is to pay Rent at a cer- Payment 
tain Day, he hath all that Day till Here. Sun- 
Night to pay it : But if it be a great / | 
Sum, he mult then have it in Readi- 
neſs ſo long before Sun-ſet, as they 
that are to receive it may ſee to tell 
it, for they are not bound to tell 
it by Candle-light, See after. 

If a Parſon lets his Glebe-lands Clebe- 
to a Lay-man, the Tenant ſhall pay Landis. 
the Parſon Tithe of that Land be- 
ſides the Rent : For the Tithes are 
of Common Right. 

If a Man let out by Leaſe a Stock 5,4 let 
of Cattle or other Goods, (as it is ont. 
very uſual now-a-days, to leaſe out 

G 2 Silk 


Perſonal Contracts. But it js other- 


wiſe in Caſe of a Leaſe for Years, 
which is a real Contract; for there 
the Landlord may have an Action 
of Debt againſt the Tenant after e- 
very Day of Payment, if Default be 
made, or he may diſtrain at his Electi- 


on. Co. 1 Inſt. f. 47, & 292. 


Rent to If there be two Joint-T enants, and 


Foint-Te- they make a Leaſe for Yeats by Parol 


nanu. or Deed-Poll, and reſerve Rent to 


one of them, this ſhall envre to 


them both: But if it be by Deed in- 
dented, it ſhall enure to him alone 
by Way of Concluſion. Co. 1 par. | 


Inſt. f. 47. Co. 8 J. f. 70, 71. 


Sewn. - "If an. te tits Jes oa: Te f 


nant for Life, and reſerves a Rent; 


againſt whom the Mother of the 
Heir recovers her Dower, and di- 
eth; the Tenant ſhall have the Land 
again for his Life, and the Rent 


is revived. Coke on Lit. F. 42. 


2 If 
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Silk Stocking - Frames to the Weavers, | 
and the Rent be to be paid at ſe- 
veral Days; if the Rent in this Caſe 
be in Arrear, the Leſſor cannot bring 
an Action againſt the Tenant or Oc- 
cupier thereof until all the Days be 
expired: In like Manner as it is in 
an Obligation with Condition for ſe- 
veral Payments; becauſe theſe are 


„* 


. ELLIS” — 
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If the Succeſſor of a Parſon or Vi- Parſon. 


car accept the Rent of a Leaſe for 
XZ Years made by his Predeceſſors; yer 
this Acceptance is worth nothing, for 
the Leaſe is void by Death; but of 
Ja Leaſe for Life it is otherwiſe. Pen- 
nant's Cafe, L 3. f. 65, 66. 


But, if a Biſhop accept the Rent Biſbop. 
upon a Leaſe for Years, he ſhall ne- 
ver avoid it; for it was but voida- 


ble only, and his Acceptance bath 
Ino confirmed it. 


If a Man bath Lands in the Right. Acceptance 


of his Wife, and he and his Wife by Huſ- 
let cheſe Lands for Years —_— band. 
Fa tent, and afterwards the Hul- 
band dies, and ſhe before any Day 


of Payment takes another Husband, 


who accepts the Rent and dies: By 


this Acceptance the Leaſe is af- 


© firmed. 


In like Manner, if a Man and his gjmile ty 


Wife let the Lands of his Wife for Wife. 
ears rendring Rent, and the Huſ- 
band dies; if the Wife accept the 
Rent, it is a good Leaſe. Terms of the 
Lau, Acceptance, 


But if a Tenant for Life leaſe Lands Tenant for 


for Years and dies, the Leaſe is void; Life. 
and the Rent which is reſerved upon 
the Leaſe is determined. And al- 
though he in Remainder do accept 


G 3 the 


— — mn 
wo Þ - . = 
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Tenant by So likewiſe if a Tenant in Dower 
leaſe for Years and die, the Leaſe is 
void, and Acceptance of the Rent by 
the Heir will not make it good 


Dower. 


Confirma- 


tion. 


* a. FI Gs a * 24 a <F. } 5 
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once void by Death, no Acceptance 


the Rent, yet his Acceptance will 
not make it good ; For when it is 


after will make it good. 


again, 
A Leaſe for Years may be con- 


firmed for a Time, or upon Con- 
dition, or for a Piece of the Land: 
But if it be a Frank-Tenement, it 
ſhall enure to the Whole abſolutely, ' 


Noy's Max. p. 78. 
Obſerve this Difference between 


a Leaſe for Life and a Leaſe ſor 


Years: In Caſe of a Leaſe for Life, 
though the Concluſion of the Con- 


dition be, That it will be void, yet 


Acceptance of the Rent due aſter the 
Breach doth affirm it, and make it 
good again, Pennant's Caſe, 38 El. 
Co. 3 J. 


If a Parſon let a Leaſe for Years | 
of his Glebe-land, if it be confirmed 


by Patron and Ordinary, it ſhall 


bind the Succeſſor, or elſe not. Coke | 


Inſt. f. zoo. 


If a Leaſe be made to a Man ſor 


the Term of another Man's Life, 


and afterward the Leſſor only of 


his 


—CÞ. 
8 
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his meer Motion confirmeth the 


Land to his Leſſee for Term of his 


own Life, the Remainder over in 
Fee : This is a good Remainder in 
the Law: Dr. & KK 45S. £6 36 


TE; - 

If a Man lets Lands for Life or Rent ex- 
Years, reſerving Rent, and do enter 2e, 
into any Part thereof and take the ©© 
Profit, the whole Rent is thereby 
extinguiſhed, and ſhall be ſuſpended 
during bis Holding thereof. Leonard's 
Rep. 110. Goddard's Caſe. Mich. 

34 El. C. B. Owen's Rep. f. 10. Hern, 
L. Conv. p. 118. 

In what Caſe there ſhall be a Re- Revived. 
vivor of Rent, and in what not. Vide 
Lit. Rep. 58. 

In what Caſe there ſhall be a Suſ- Suſpended. 
penſion of Rent. 1bid. 

Where there ſhall be no Appor- 3 
tionment of Rent, Id. 61. . e 2 
the Word Aunuatim or yearly ſhall be 
taken, 

Note, That where two Cloſes are Ru- 
in the ſame Poſſeſſion, the Duty of guiſpment, 
Fencing is extinguiſhed, and ſhall 
not revive, though the Cloſes come 
after into ſeveral Hands. 1 Vent 97. 

Dyer 295. Poph. 172, 1 Cro. Baber 
& Bereman's Caſe. 
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ByReleaſe, If a Leſſee aſſigns over his Term, 

&c. reſerving Rent, it will be extinguiſh. 1 
ed by releaſing all Demands. 1 Vent. R 
314. 1 Mod. 99. | 0 

But it was ſaid, That a Rent inciQ- 8 

t 
R 


dent to a Reverſion would not be 

barred by ſuch Releaſe. 1 Vent. 314. 

1 Sid. 141. | 
Alſo it's ſaid, That a Man cannot RF Y 

releaſe a Debt by his Will. 1 Vent. 39. tt 


Note, That where a Fine is levied al 

to a Leſſee for Years, with an In- D 

tent that he ſhould ſuffer a Reco- FF m 

very, his Term is not drowned. 1 A fu 

Pent. 195. to 

But if Tenant for Life, with Pow- th 

er to make a Jointure, ſufters a Re- toe 

covery, the Power is extinguiſned. 2! 

Id. 226. 10 

Demand If the Tenant come to the Land- | C 
and Tender lord at any Place upon the Ground at 

F Rent. the Day of Payment, and tender his | th 

Rent to the Landlord, it is good de 

enough, and ſhall ſave the Condition; 2 

and the Landlord is bound to receive d 

it, altho' it were not at the moſt noto- de 

ri0us Place, nor laſt Inſtant of the ye 

Day; for he may tender his Rent at | * 

any Time of the Day, although the af 

laft Inſtant be the legal Time of Pay- hi 

ment. Co. 1 par. Inſt. f. 202. 't 


: 

: | 

A 
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But obſerve by the Way, That a Tender. 


Tender of Rent muſt be of the whole 
Rent, without Deduction of Taxes 
or Aſſignments, or any other Char- 
ges ; for Stoppage is no Payment in 
the Law. Tyr. 23 Car. in B. R. Pratt. 
Reg. p. 622. 


If a Man lets Lands by Leaſe for Tender, 
Years to another, reſerving Rent of when. 


the Land to be paid at Michaelmas 
and our Lady-day, or within fifteen 
Days after, and for Default of Pay- 
ment to re-enter; in this Caſe it is 
ſufficient and lawful for the Tenant 
to tender his Rent the laſt Hour of 
the laſt Day, if the Money can be 
told in that Time before it be dark ; 
and ſo it is ſufficient for the Land- 
lord to demand it the ſame Hour. 
Co. 1 par. Inſt. f. 202. | 


Altho' the Time of Sun-ſetting is 22 1 de- 
the Time appointed by the Law to mand 
demand Rent, to take Advantage of Rent. 


a Condition of Re- entry, and of ten- 
dring Rent to ſave a Re- entry, and of 
tendring Rent to ſave a Forfeiture; 
yet it is not due until Mid-night: For 
a Man demands till Sun-ſet, yet if 
after Sun-ſet, and before Midnight, 
he dies, his Heirs ſhall have the Rent, 
and not the Executors. Which proves 
the Rent is not due until the laſt Mi- 

G 5 nute 
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nute of the Natural Day. Vide 1 
Saund. 287. 
Reſervati- A Man ſeiſed in Fee ought to re- 
on of Rent, ſerve the Rent upon a Leaſe to 
bow. himſelf and his Heirs; for that it ap- 
pears, if a Man ſeiſed in Fee makes | 
a Leaſe for Years, reſerving Rent 
to himſelf and his Aſſigns, this Rent 
is extin& after the Leſſor's Death, 
becauſe it was not reſerved to the 
Leſſor and his Heirs. j 
Leaſe by a Tenant in Fee, and 
Rent reſerved to the Leſſor, his Ex- 
ecutors, Adminiſtrators and Aſſigns; 
the Words Executors and Admini- 
ſtrator are void. 1 Vent. 162. 
So if a Man ſeiſed in Fee leaſe 
one Acre of Land, reſerving 10 s. | 
Rent to him and his Heirs: And alſo 
leaſe another Acre reſerving other 
10 s. Rent to himſelf, without ſaying 
[and to his Heirs] the Heir ſhall not 
have the laſt Rent, but it is extin& | 
by the Death of the Leſſor. 2 Saund. © 
2C8, 269. F 
Rent But if one ſeiſed in Fee reſerves a 
ranger d. Rent upon a Leaſe for Years du- 
rante Termino to the Leflor, his Exe- V 
cutors, Adininiſtrators and Aſſigns, d 
and not to his Heirs ; yet by a Grant mw 
of the Reverſion from the Leſſor, p 
the Rent is well transferred to = 5 
2 Al- 


* 
- 


— 
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Aſſignee; and in ſuch Caſe the Rent 
being transferred to the Aſſignee, 
the 1 * transfers alſo to him the 
Covenant of the Leſſee ſor the Pay- 
ment of it as incident to the Rent. 
2 Saund. 369. 
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Vide the Caſe of Sacheverel verſus According 
Frogat. 2 Lev. 13. where the Rent ren 


was reſerved to him, his Executors 
and aſſigus, the Heir brought an 
Action, and upon a Demurrer it was 
argued for the Defendant, T hat the 
Rent determined by the Death of 
the Leſſor: But the Chief Juſtice 
ſaid, That the Rent being reſerved 
to him, his Executors and Aſſigns, 
would continue and go to the Heir, 
for the apparent Intent that it ſhould 


endure after his Death, otherwiſe 


it could not go to the Executors, 
and that without the durante Termino. 
But that - *tis otherwiſe where the 
Rent is reſerved to him, or to him 
or his Aſſigns; and after ſeveral Ar- 


guments, judgment was given for 


the Plaintitt. 


Now if a Man makes a Leaſe for, „ 
Years reſerving Rent generally, and ſaid # 
does not ſay to whom, the Law will ben. 


make Conſtruction, that it ſhall be 
paid during the Time, to them who 
have the Reverſion, and to whom 

from 


Intent. 
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from Time to Time it ſhall apper- 
tain, 2 Saund. 369. | 

Where a Father is ſeiſed in Fee, 
if he and his Son and Heir appa- 
rent by Indenture make a Leaſe for 
Years, to commence upon the Death 
of the Father, rendring Rent to the 
Son by Name, although the Son be 
Heir to his Father, he cannot have 
this Rent as Heir, becauſe the Rent 
was not reſerved to the Heir; and 
he cannot have it by the Reſervation 
of the Leaſe, becauſe he was a Stran- 
ger to the Land, and had nothing in 
it at the Time of the Leaſe made. 
2 Saund. 370. | 

If a Leflor ſeiſed of a Reverſion 
in Fee, demiſe the Reverſion ex- 
pectant upon an Eſtate for Years 
to a Stranger for Life, reſerving Rent 
when the Reverſion ſhall happen: 
In ſuch Caſe he ſhall have no Rent 
during the Continuznce of the Term 
for Years; for a Reſervation of Rent 
Mal] be conſtrued moſt ſtrongly 
againſt the Leſſor himſelf. 2 Saund. 
168, 169. 

If a Leaſe be made with this Pro- 
viſo, that in Caſe of Non-payment, 
the Lardlord to re-enter: Here if 
the Lardlo:d diſt rain, he may not 
re-enter, but he may accept of the 
Rent, 


ur . 
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Rent, and yet re-enter ; but if he do 


receive the next Rent again, then he 


cannot re- enter, for that eſtabliſheth 
the Leaſe. Entry into an Acre of 
Land in the Name of the whole, is 
a good Entry, if the Land do all lie 
in one County. 1 par. Inſt. p. 211. 


In a Leaſe for Years, if the Leſſee _ 
covenant, That if he or his Executors Re-entry. 


or Afligns do alien, that then the 
Leſſor ſhall re-enter, and afterwards 
he makes his Wife Executrix, and 
dies; and the Widow marries again, 
and her ſecond Husband aliens: In 
this Caſe the Leſſor may re-enter ; 


becauſe the ſecond Husband is Aſ- 


ſignee in the Law. 


If a Man make a Leaſe for Term py Hav. 


of Years, yielding to him and to his 
Heirs a certain * upon Condi- 
tion, That if the Rent be behind and 
unpaid by the Space of forty Days 
aſter any of the Days of Payment, 
that then it ſhall be lawful to the 
Leſſor and his Heirs to re-enter : 
And after the Rent is behind forty 
Days, and is demanded by the Leſſor, 
and is not paid, the Leſſor dieth, 
and his Heirs enter; in this Caſe his 
Entry is lawful: But if the Leſſor had 
died after the Feaſt-day, and before 
the fortieth Day, ſo that he had not 

| demand- 


. 
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demanded the Rent, and his Heir 


had demanded the Rent at the for- | 


tieth Day, and for Non-payment he 
re-enters: In this Caſe his Re-entry 


J. 35- 

Limitati- | : - 

and forty Years, if he live fo long; 

er and if he die within the aſoreſaid 

Term, that then the Wife of the a- 

foreſaid H. fhall have it for the Re- 

ſidue of the ſaid Years: This Limi- 

tation is void; for if H. die, the 

Term ends, and his Wife ſhall have 

nothing in it. Dyer 254. 

1 If a Man lets all his Meadow in 

More A- D. containing ten Acres; if there 

ores paſs be twenty Acres of it, all paſles in 
this Caſe. Dyer f. 80. | 

Froffmen: If Leſſee for Years make a Feoff- 

by Leaſee, ment the Leſſor being upon the 

Land when Livery was made; this 

is a good Feoffment, the Law ad- 

jadging the Leſſee in Poſſeſſion, and 

Livery ought always to be given of 

the Poſſeſſion, and therefore he that 

hath the Poſſeſſion muſt make the 

7 Livery. But if the Leſſor makes 

< the Livery himſelf, the Leſſee be- 

ing upon the Land, this Livery is 

void, becauſe the Leſſor cannot 

give 


is not lawful. Dr. & St. I. 1. c. 20. 
If a Leaſe be made to H. for one ; | 


„ 
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give Poſſeſſion when the Leſſee is 
there. Cro. Eliz. 321, 322. 

It's ſaid, one may give Authority 
by Parol (or Word o 
another to take Livery or Seiſin of 
Lands for him, and that if ſuch Li- 
very and Seiſin be taken accordingly, 


. | it is good. Pratt. Reg. 398. 
If a Deed of Feoffment be made A die 
of Land, Habendum a die datus, and Dat. &. 


the next Day after the Date of the 
Deed, the Feoftee give Livery and 
Seiſin of his Land, this is a good 
Livery and Seiſin; but that if this 
Livery and Seiſin were made by At- 
torney, it is ſaid it will 2 
2 Vide Hob. 314. Pratt. Reg. 
398. 

A Thing that is to take Effect z 
die da”, is not to take Effe& until 
the next Day after the Deed bears 
Date; but where it is Habendum 4 
Dat, or a Confefione Indenture, there 
it commenceth preſently. Pratt. Reg. 
398. See after. 

A. makes a Leaſe to B. for Life, 
Habendum a Die Confectionis, and Li- 
very is made by A. himſelſ a Month 
after, it was held that the Liv 
was good, it being made by the Feok- 


for himſelf, But if it had been by 


Letter 


Ch. 3. Landlozds and Tenants, 135 


Mouth) unto Seiftn, 


Com- 
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Letter of Attorney, ſuch future Li- 
very would operate nothing. Cro. 


a — F D * 424 8 1 0 ay F 
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Fac. 458. 


If a Man make a Leaſe for Years, 
and afterwards make a Deed of Feoff- 
ment, and delivers Seiſin; if the © 
Leſſee be upon Part of the Premiſſes, 
and neither know nor aſſent to it, 
yet the Livery is void: For though * 
the Leſſor hath the Freehold and In- 
heritance in him, yet the Poſſeſſion 


3s in the Leſſee; but if the Leſſee be 
abſent, and hath neither Wife, Chil- 


dren nor Servants (though he hath * 


Cattle) upon the Ground, the Live- 
ry ſhall be good. 1 par. Inſt. F. 48. 
If a Leaſe be made to hold from 


mencemem the Day of the making, or from :the 


of Leaſes. Day of the Date, or from the Date, 


the Leaſe ſhall begin the Day after it 
is delivered. 

A Leaſe beginning from hence- 
forth, ſhall be accounted from the 
Day of the Delivery, and from the 
making ſhall be taken incluſive from 
the Day of the making. The Day 
of the Delivery' muſt be taken inclu- 
five, and is the firſt Day of the Term. 
Tf from the Day of the Date, or Day 
of the making, then the Day of the 


Delivery ſhall be excluſive; aliter if 


from 
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from the Date, and it is delivered the 


** ſame Day. 14 Eliz. Dyer 307. 


If the Habendum of a Leaſe be for Hazen 


| a Term of one and twenty Years, Jum, 


without mentioning when it ſhall be- 

in, it ſhall then begin from the De- 
2 So if an Indenture of Leaſe 
bear Date upon Days impoſſible, as ble 
Febr. 30. or March 40. there being no Date. 
ſuch Days in our Accompt; in this 
Caſe, if the Term be limited to be- 
gin from the Date, it ſhall take Ef- 
fect and Beginning from the Delive- 
ry, as if there had been no Date at 
all. Co. 1 par. Inſt. f. 6. Co. Lit. 46. 
Hern, L. Con. 15, 131: 

Vide 1 Vent. Rep. 137. That a Leaſe Preſent 
without any Date ſpecified, or an Com- 
impoſſible Date, as from 40 Septemb. wence. 
ſhall commence preſently. 28 

So a Leaſe made to begin from the 
End of the Leaſe miſrecited, ſhall 
commence preſently. 1 Yen. 83. 1 Lev. 

Rep. 234- 

A Prebendary made a Leaſe for Life 
to hold from the Date, and Livery 
made the ſame Day; it was objected, 
that it ought to commence from the 
Day of the Date, and ſo Livery gi- 
ven the ſame Day was void: But 
the Court at length held it good, 

| an 
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Upon Fai- 
lure of Iſ- 
ſus. 


One Leaſe 
to Day, an- 


other next 
Day. 


Upon Fur- 
render 7 
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and gave Judgment for the Defen- 
dant. | 

A Leaſe is made to commence after 
the Death of J. & his Son without 
Iſſue; F. S. hath Iſſue and dies, and 


then the Iſſue dies without Iſſue, the 7 


Leaſe commences; for Iſſue being a 
Word collective, whenever the Iſſue 
fails the Term commences. 

If Lands deſcend to an Heir, he 
may make a Leaſe thereof before his 
Entry into the ſame. If a Man makes 
a Leaſe to Day to one for ten Years, 
and to Morrow makes another Leaſe 
of the ſame Lands to another Perſon 
for twenty Years; this ſecond Leaſe 
ſhall be good after the firſt is ex- 
pired, for ſo many Years as remain- 
eth therein to come. Noy's Max. 


P. 67. | 1 
If a Man makes a Leaſe to another 


for one and twenty Years, and af- 
ter another Leaſe to commence from 
the End and Expiration of the ſaid 
Term of Years, and after the firſt 
Leaſe is ſurrendred; in this Caſe the 
ſecond Leaſe ſhall commence pre- 
ſently upon the Surrender, Co. 1 par. 
Inſt. f. 45. 

But if it had been made to com- 
mence from the End of the ſaid one 


and twenty Years, there, tho' there 


had 


* 
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bad been a Surrender, yet it ſhould 
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not have commenced till the Term 
had been out; ſo that by this you 
may obſerve, the Law puts a Di- 
ſtinction between a Term of Years 
and a Time of Years. 

And by three Lev. 284. an Eſtate Difference. 
veſts immediately after a Surrender 
made, before Acceptance or Agree- 
ment; but that it deveſts by Refuſal 
aſterwards. 

And fo by 2 Vent. 199. noted, that 
it was ſaid, that no Surrender of an 
Eſtate can be perfect without Acce 
tance by the Surrendree. Thompſon 
verſus Leach. 

But that Judgment was afterwards pen 
reverſed in Parliament; ſo that it ap- Deveft- 
pears that a Surrender deveſteth the ment: 
Eſtate immediately before expreſs Af- 
ſent of the Surrendree. Id. 203. 

A Leaſe made to commence after Preſent 
the End of another, and there is notie, Commence«' 
it ſhall coramence preſently. In 

If a Man lets Land to another, pyertain- 
to hold till the Leſſee hath levied ty. 
Twenty Pounds; this is a good 
Leaſe, notwithſtanding the Incer- 
tainty. | 

Braflon faith, That every Leaſe Com _ 
muſt have a certain Beginning and 3 
Ending; Quia id certum eſt quod cer- min- 


tum tion. 
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tum reddi proteſt. Yet you ſee by the 
Caſe before, this Rule is contradict- 
ed, ſo that it holds not always, al- 
though in the Generality it doth. 
Upon No- For if a Man make a Leaſe to 
mination. another for ſo many Years as J. S. 
ſhall name, although this be incer- 
tain at the Beginning, yet when 
J. S. hath named the Years, it is 
then good for ſo many Years as he 
names. 
Upon Pay- So likewiſe, if 4. be ſeiſed of 
ment. Lands in Fee, and do grant to B. 
that when he pays him Twenty Shil- 
lings, that then from that Time he 
ſhall have and occupy the Land for 
One and Twenty Years; and after 
B. pays unto A. the Twenty Shil- 
lings; this is a good Leaſe for One 
and Twenty Years from that Time. 
Co. 6. J. fo. 34, 35. Co. 1 par. Inſt. 


. 
| If a Parſon make a Leaſe of his 
8 8 Glebe for ſo many Years as he ſhall 
be Parſon there, this is void, becauſe 
of the Uncertainty thereof ; for the 
Parſon's Time there terminates with 
his Life, than which nothing is more 
uncertain. 
Death, If a Leaſe be-made for One hun- 
f dred Vears, if A. and B. live ſo long; 
| in 
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in this Caſe, if either of them die, 
the Leaſe is ended. 

If an Infant, who is ſeiſed of Infant. 
Lands in Soccage, make a Leaſe at 
his Age of Fifteen Years; this is 
good, and ſhall bind him. Co. 1 par. 

Inſt. fo; 45. 

If a Tenant in Fee marry a Wife, Aided iy 
and make a Leaſe of his Lands for Wife, © 
Years, and after die, and the Wife 
is thereof endowed; here ſhe ſhall 
avoid the Leaſe, but after her Death 
it ſhall be in Force again againſt the 
Heir. Co. 1 par. Inſt. fo. 46. 

If a Man have a Term of Years in 
the Right of his Wife; if ſhe die, 
it remains to him; but if ſhe ſur- 
vive him, it remains to her, and 
not to his Executors, without he 
diſpoſe of it in his Life-time. Co. 

J. 8. fo. 49. 

If a Man licence another to enter Lene. 
and occupy his Land, this is a good 
Leaſe for Years in Law. Brownl. 

2 part. p. 250. 

A Leaſe for Years, although it be LongLeaſe 
never ſo long, cannot be entailed, 
becaule it is a Chattel which cannot 
be turned into an Inheritance. Style 
Pratt. Regiſt. p. 197 


If 
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Fr Life. If a Man ſeiſed in Fee-limple let I 
a Leaſe to another, to have and to 
hold the ſame Lands for Term of 
Life, and do not mention whoſe |: 
Life, it ſhall be taken for the Leſlee's 
Life; becauſe the Act of every one 
ſhall be taken moſt ſtrongly againſt ? 
himſelf. 7 

But if a Tenant in Tail let ſuch a 
Leaſe without expreſſing whoſe Life, 
it ſhall be taken for the Liſe of the 
Leſſor. - i $i 
1 If a Joint-Tenant make a Leaſe 

9 for * of his Part, though the 
Leſſee never had Poſſeſſion, or tho 
it be to begin at a Day to come, and 
the Joint-Tenant that made it die f 
before the Day, yet the Survivor 0 
ſhall be bound by the Leaſe, for 5 
the Leſſee hath a preſent Intereſt. | 
Co. 1 par. Inſt, fol. 185. 

Partition, If two take a Leaſe for their Lives, 
and make Partition, either of them 
dying, his Part immediately reverts Þ| 
to the Leſſor. - 

Yoint-Te- If there be two Joint-Tenants 'F a 

nantss for Life, and one of them makes a 0d 
Leaſe for Eighty Years, to begin 1 
after his Death, and after dies, this ſ 
Leaſe is good againſt the Survivor 
Goldſ. Rep. 187. 


r 
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If a Leaſe be made to the Husband How 4 
and the Wife, yielding a A Rent 


Rent than the Land is worth, if the 
Husband die, the Wife, after the 
Husband's Death, may refuſe the 
Leaſe, to ſave her from the Payment 
of the Rent: But if the Husband 
over-live the Wife, and then make 
his Executors, and dies; if they have 
Aſſets, that is, if they have Goods 
ſufficient of their Teſtator to pay 
the Rent, they cannot refuſe it: But 
if they have no Goods ſufficient of 
their Teſtator to pay the Rent to 
the End of the Term, if they relin- 
quiſh the Occupation, they may by 
ſpecial Pleading diſcharge themſelves 
of the Rent and the Leaſe. Dr. & 
St. J. 2. c. 33. 


If a Man makes a Leaſe for Years, Leaſe e 
and afterwards the Leſſor enters up- vived. 


on the Land let before the Term 


is expired or determined, and doth 


make a Leaſe of theſe Lands to ano- 
ther; this ſecond Leaſe, it's ſaid, is 

a good Leaſe until the firſt Leſſee 
doth re-enter, and then the firſt 
Leaſe is revived, and the firſt Leſ- 
ſee is again in Poſſeſſion by Vir- 
tue of the firſt Leaſe. Pratt. Reg. 


403. 
Where 


9 * — . 
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Preſent Where a Leaſe for Years is made 
Poſſeſſion. by the Words, Demiſe, Grant, and | * f 
to Farm let, the Leſſee is not in Po- 
ſeſſion ſo as to bring Treſpaſs, G. 
until an actual Entry. But where 7 
the Words, Bargain and Sell, (for a a 
Conſideration of Money) are in, al- þ 
though but for a Shilling, the Party 
is in Poſſeſſion preſently upon exe- A ,. 
cuting the Deed ſo as to bring Treſ- - 
paſs, &c. Ibid. 0 
If T let Lands in which are Mines, 


— or Trees, I cannot enter to take f 

ſerved, the Trees or Mines, but am a Treſ- ti 
paſſer, unleſs I do reſerve ſuch a 2 

Privilege to my ſelf when I let the F 

Lands. a. 

But if a Leſſor do come upon tbe 


Ground leaſed, he is no Treſpaſler, | 
for it ſhall be intended that he came L 
to ſee if Waſte were done. | 
Mines. It is noted, That if a Man opens 2 . 
Mine in his own Land, he may dig f 
and follow the Vein under another 
Man's Ground; but if the Owner 
dig there alſo, he may ſtop his ſur- 
ther Progreſs. 2 Vent. 342. | 
Concerning Leaſes and Grants 1 
made of the Dutchy of Cornwal. Vide 
Stat. 6 Anna, cap. 25. 0 
Leaſe loft. If a Tenant for Years happen by 
any Caſualty to loſe his Leaſe, * = 4 
4 
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ſhall not loſe his Term in the Lands 
let by ſuch Leaſe which is loſt, if it 
can be proved that there was ſuch a | 
Term let to him by Indenture, and \ | 


that it is not determined. 
Where by an Order confirmed by Cancer; 
Act of Parliament, That an Inden- Indenturt. 


ture ſhall be vacated and cancelled, 
'tis not intended that the Indenture 
ſhall be void 1% Facto, but that it 
ſnall be made void by Chancelling of 
it, and until the Cancelling the E- 
ſtate granted by the Indenture con- 
tinues. 1 Saund. 201. 

An inſenſible Clauſe does not 
make the Reſidue of a Deed vitious, 
which is ſenſible of it ſelf, 1 Saund. 

Rep. 320. 

All Feoftments, Gifts, Grants and Dare. 
Leaſes made by Dureſs of Impriſon- 
ment are voidable, and that not only 
I by the Parties themſelves, but by 
1 their Heirs and thoſe who have 
= their Eſtates. Perk. S:&. 16. Co. on 
* Lit. . 253. b. N 

| If a Lay-Man who is unlearned, Reading 
A: and cannot read, be bound to ſeal a the Deer 
* Leaſe, Bond, or other Writing to 
another; in this Caſe he need not 
do it, without there be ſome there to 
read them to him, if he requeſt it, 
and in ſuch Language as he under- 


ſtands: 


— ch tread on Fl a 
e — 
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ſtands: And if it be read amiſs to 


him, or declared contrary to what 
it is, ſo as the illiterate Man is there- 


by deceived; as a Bond of twenty 


Pounds is read as of twenty Shil- 


lings; or a Feoftment of two Acres 


is read as of one; in ſuch Caſe he 
may very well plead, that it is not 
his Deed; but if he requeſt not to 
have the Writing read, though it be 
contrary to his Intent and Meaning, 
yet it ſhall bind him, if he ſeal and 
deliver it, for it was his Folly that 
he did not delire to have it read, Co, 


2 — 3. Ke. 
W here one makes a Leaſe ren- 
Zow Rent dring Rent to be paid at a Place off 
ougbt to be from the Land, a Demand on the 
demanded Land is not ſufficient, but it muſt be 
to take Ad” made at the Place appointed. Trin. 
I Jac. C. B. Ventris's and Farmer's 
for Non- Caſe. 1 Brownl. 96. 
payment. The Demand onght to be at the 
Setting of the Sun on the Day of 
Payment, and at the moſt notorious 
Place. Paſch. 5 Jac. C. B. The Dean 


— —„— 


and Chapter of Chicheſter's Caſe. 1 


Brownl. 138. 

If the Leſſor would take Advan- 
tage of a Re- entry for Non-pay- 
ment of Rent, he or the Perſon he 
empowers to demand it for him, 

mult 


„ dh #@©(:laes 
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muſt take care not to demand a 
Penny more or leſs than is due, and 
mult ſhew the Certainty of his Rent, 
and when it was due, or the De- 
mand is not good, and no Re-entry 
ſhall be given unleſs the Demand be 
preciſely and ſtrictly followed. Mich. 
31. Elix. C. B. Falicon & Mindſor. 
Leon. 35. | | 
Where a Leaſe is made of Lands Leſſee at 
at Will rendring Rent, the Leflee Mi can- 
cannot determine his Will two or not deter- 
three Days before the Rent is pay- vie #5 
able, and fo defraud the Leſſor of his 0 — 
Rent, any more that? the Law will ;;. CE 
allow the Leſſor to determine his 
Will, after the Lands are ſown; but 
as the one ſhall have the Emblements, 
the other ſhall have his Rent: So 
that the Leſſee cannot determine 
his Will but at the Rent-Day, un- 
lleſs he pays Rent until the next Day 


the of Payment after his Departure. 1 
of Siderfin 369. 
ous Where a Tenant is held by Force Tenant - 
ean out of his Farm or Tenement by 27 PR” 
; , : bis Rent 
1 Soldiers in Time of a Rebellion, a Een 


Court of Equity cannot. relieve him, ont of lit 
but he muſt pay his Rent: So where Houſe by 
his Grounds are overflow'd that he #7 Ee 
can receive no Profit by them, he 121 


: . . ty cannet 
muſt pay his Rent notwithſtanding, a 


H 2 nor in:. 
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nor can he be relieved in Equity: 
Sir John Harriſon againſt the Lord 
North. Paſch 19 Car. 2. Chanc. Caſes 
1 part p. 83. 
Leſſor once A Leaſe was made with a Con- 
accepting dition of Re-entry for Non-Pay- 
Rent can- ment of Rent, the Leſſee paid his 
* take Rent to the Leſſor who accepted it 
— z and put it up; but afterwards findin 
Re-entry. bad Money amonglt it, he refuſed to 
carry it away, and entred for the 
Condition broken. It was adjudg'd 
that this Entry was unlawful, for 
his having once accepted the Rent, 
bars him from® taking any Advan- 
tage. Wade's Caſe. Trin. 43 Eliz. 
C. B. Rot. 406. 
here the If a Leaſe be made upon Conditi- 
Leſſer ſpall on that the Leſſee ſhall do no Waſte, 


a, and he does commit Waſte; if the 
aſte 
done, a : * 
evhere not, he cannot enter: But if the Conditi- 


that then his Eſtate ſhould ceaſe, 
there no Acceptance of the Rent 
could make the Leaſe good. Mich. 
29. Elix. B. R. Godb. 47. | 
Menee Covenant for Rent was brought 
who bas againſt the Aſſignee of a Term for 
aſe 45 Rent due after the Aſſignee had aſ- 
brad . ;, lign'd that Term over to another, 
Hargenble , » : 5 
with the he not having given the Leſſor any 
Rent, Notice 


„ Leſſor aſterwards accepts the Rent, 


on had been, if he committed Waſte, ! 


Ch. 3. Landlozds and Tenants, 149 


Notice of his Aſſignment ; and re- 
ſolv'd by the whole Court that No- 
tice was not neceſſary. Pitcher v. To- 
wey Mich. 3 W. & M. B. R. Show. 340. 

A Leaſe was made of Lands in ,,,,,,; 
Ireland, with a Covenant for Pay- «jill net lie 
ment of the Rent in London: And it in Eng- 
was reſolv'd that an Action of Co- land for 
venant cannot be brought in Eagland NE. 
for Rent reſerv'd: on a Leaſe of Ireland, 
Lands in Ireland. Barker v. Damer. ibo made 
Hill. 2 W. & M. B. R. Show. 191. payable 
Sa/k. 80. : bere. 

The Words Teilding and Paying are 
an expreſs Covenant ſor Payment of 
Rent. 1 Siderf. 266. 

In Debt for Rent upon a Leaſe Ona Leaſe 
at Will, the Plaintiff muſt ſhew the «t Will the 
Defendant occupied the Premiſles : ® laintiff 
for the Rent is due only in reſpect nen. 
of the Occupation, and therefore it dun occu- 
muſt appear to the Court when the pied the 
Leſſee entred, and how long he oc- Premiſes 
cupied : But in Debt for Rent up- 
on a Leaſe for Years, the Plaintiff Oo: Beni. 
need not ſet forth any Entry or Oc- on a Leaſe 
cupation, for if the Defendant nei- for Tears 
ther enters nor occupies, he mult- 
pay the Rent, it being due by the 
Leaſe or Contract, and not by the 
Occupation. Bellaſis v. Burbrick 
Mich. 8 W. 3. C. B. Salk. 209. 

H 3 In 
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Proof of In Ejectment, on a Condition of 
ac En- Re- entry for Non-payment of Rent, | 


Ai the Confeſſion of Leaſe, Entry and 


4 in 
nent Onfter is ſufficient, and Proof of 


actual Entry and Ouſter is not ne- 
ceſſary. Little v. Heaton, Salk. 259. 


G 1 rn . 4 * 
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CHAP, N. 


Of Corn ſown, who ſhall have the 
Crop. Of Eftovers, and Trees 
blown down. Of Diſireſſes : 
What Things may be diſtrained, 
and how uſed : Who may take 4 
Diſtreſs; for what Cauſe, when, 


and where, 


| £1 is an uſual Saying, and general- 
ly received Opinion, that he that 
ſows mult reap: but as there is no 
general Rule without ſome Excep- 
tion : ſo this holds not always, that 
he that ſows ſhall reap. 

But touching the Sowing of Corn; $,w;ug 
if the Tenant be outed, or his Term and Reap- 
ends before. it be ripe, who ſhall 2. 
have the Corn I have already ſet 
down in the firſt Chapter, under the 
Title of Tenant at Will: For if a 
Tenant at Will ſow his Land, and 
the Landlord put him out before the 
Corn be Ripe, he ſhall have Liberty. 
to reap and carry away his Corn, ByTenant, 
becauſe he knew not when his Land- 
lord would put him out. 


H 4 But 


. Nod 
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By Land- But it is contrary with a Tenant || ar 


lord. who bath a I eaſe for Years: For if |} 
his Leaſe be cut before the Corn be gn 
ripe, his Landlord ſhall have it, be- x, 
| cavic lie knew the End of his Leaſe: '* 
| Wherefore if he ſowed, it is in his in 
own Wrong, unleſs there be a Cove- p, 
nant in his Leaſe between the Leſſor it 
and him, that he ſhall have his Way- * 
going Crop. Vide anten. SY 6 
Hempor But if a Tenant at Will ſet Roots, ot 
Hax, &c. or ſow Hemp or Flax, or any thing ph. 
| that brings in any yearly Profit; fo 
| if after the Planting the Leſſor out tl 


| bim, or if the Leſſor die, yet the 

| Tenant or his Executors ſhall have 

the Crop. But it is otherwiſe if he 

plant young Fruit-Trees, or other 

yourg Trees, as Oaks, Aſhes, or 

Elms, or ſow the Ground with A- 

corns; in this Caſe, if the Leſſor 

| out him, he ſhall have none of theſe, 

| becauſe theſe yield no yearly Profit 
at preſent, 

Where an Action lies againſt ſuch 
as hinder Taking away his Emble- 
ments, as Corn growing, Graſs, Fruit 
of Trees, Hemp, Flax, &c. Co. Lit. 
56. Keilw. 125, 160. 

8 If a Tenant for I ife ſoweth the 
Ground, and die before the Crop 

be ripe, bis Executors ſhall have it, 

and 


a wt 


v5. = FY 


- 
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have the Corn; fo if a Man enter 
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and ſo they ſhall have Graſs if it be 
cut; but if it be unmown, they ſhall 
not have it, for that is Part of the 
Inheritance till ir be 3 5 

Every Tenant that hath an Eſtate 
ial ſhall have the Corn ſown akin an: 
by him, though he be outed before 
it be ripe. 

If the Leſſee ſow the Land, and then Where 
ſurrender his Term, the Leſſor, or he Levi ſpalli 
to whom the Surrender is made, ſhall — the 
for Condition broken, he ſhall have 
the Corn, and not he that ſoweth the 
Corn, for his Entry over-reacheth the 
Eitate of the other. Godb. Rep. 189 

If a Leſſee for Years ſow the Land, S mile 
and then commits Waſte, and the ; 
Leſſor recovers the Land in an Acti- 1 
on of Waſte; here the Leſſor ſhall 
have the Corn ſowed. Perk. Sect. 

515. Cowel's Inſt. 152. | 

If a Tenant for Life leaſe for Years, eL. 
and the Leſſee ſows the Ground, ſee ſpall. 
and before it be ripe the Tenant for 
Life dies; yet notwithſtanding the 
Leſſee for Years ſhall have the Corn, 


or his Executors if he be dead. Co. 


Lit. 55. b. | 
Tenant for Life, Remainder in 
Fee, Tenant for Life leaſeth for 
Years; the Leſſee is ouſted by a 
Hs Stranger, 
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Stranger, and the Stranger ſows the 
Land, and the Tenant for Life dies: 


In this Caſe it was reſolved, that the 


He that 
manuręd. 


Jimile. 


Reverſio- 
ner. 


Corn of Right belonged to the Leſſee 
of Tenant for Life, and not to the 
Stranger, nor him in Remainder. 
Gold). Rep. 143. pl. 60. 5 Co. 85. 

If A. leaſe Land for the Life of B. 
and ſow the Land, and before the 
Corn be ripe B. dies, yet notwith- 
ſtanding A. ſhall have the Corn, for 
his Eſtate was determined by the 
Act of God; and the Reaſon why 
a Man which hath an uncertain 
Eſtate ſhall have the Corn, is, for 
that he hath manured the Land; 
and therefore it is Reaſon, that he 
that laboureth ſhould reap the Fruits 
of his Labour: Therefore if a Man 
make a Leaſe for Life of Ground 
ſowed, and before Severance the Leſ- 
ſee dies; in this Caſe the Leſſor 
ſhall have the Corn, and not the 
Executor of the Leſſee for Life, for 
the Corn came not of the Manurance 
of their Teſtator. And if Leſſee for 
Life ſow the Land, and then aſſign 
over his Intereſt, and dies before the 
Corn be ſevered ; here he in Re- 
verſion ſhall have the Corn, and not 
the Aſſignee of the Leſſee for Liſe. 
Goldf. Rep. 144. 

1f 
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If a Man by his Will deviſe Lands Remain- 
ſowed to one for Life, and after his 4er Am 
Deceaſe the Remainder to another 

for Life, and the firſt Tenant enters 

and dies before Severance, and he 

in Remainder enters; now he ſhall 

have the Corn; and not the Execu- 

tors of the firſt Tenant for Life. 

Golaf.. Rep. 144. 

If a Man be ſeiſed of Land in Wife. 
Right of his Wife, and ſow the 
Land, and die, his Executors ſhall 
have the Corn; but if they be, 
Joint-Tenants of the Lands and the 
Husband ſoweth the Ground and 
dieth, the Wife ſhall then have it. 

Co. on Lit. f. 5 5. b. Perkin's Sett. 518. 
Dyer 316. 

And if a Woman who is a Tenant 
for Life or in Dower, take an Huſ- 
band, and he ſow the Land, and be- 

j fore it be ripe ſhe dies, yet the Huſ- 
band ſhall have the Corn. Cowell's 
Inſt. 141. Swinb. Sect. 6. p. 163. 

And ſo if the Husband let the . e', 
Lands of his Wife for Years, and the Beneft. / 
Leſſee ſows the Lands, and before 
Severance the Wife dies, yet the 
Leſſee ſhall have the Corn, or his 
Executors, if he be dead. The like 
Law of Leſſee for Years of Tenant 
by the Courteſy, when Tenant by 
| the 
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the Courteſy dies before his Leſlee's 
Corn is ripe and ſevered. Cowell's 
Inſt. p. 141. 

If a Woman who holds Lands Du- 
rante viduitate ſua ſow the Ground, 
and then takes Husband before the 
Corn be ſevered; in this Caſe the 
Leſſor ſhall have the Corn. And fo 
if Tenant at Will ſow the Land, and 
then will occupy the Land no lon- 
ger, he ſhall then loſe the Corn; and 
the Reaſon hereof is, becauſe the 
Determination of their Eſtates grew 
by their own Act. Co. on Lit. 55. b. 
5 Co. Rep. 119. 

But if ſuch a Woman who holds 
Land Durante viduitate ſua, leaſe the 
ſame Lands to another, and the Leſ- 
ſee ſows the Land, and then the Wo- 
man takes Husband, which deter- 
mines her Eſtate, yet notwithſtand- 
ing the Leſſee ſhall have the Corn. 
So if Tenant for Life leaſe for Years, 
and the Teflee ſows the Lands, then 
Tenant for Life commits a Forfei- 
ture, ſo that his Leſſor enters, yet 
the Leſſee of Tenant for Life ſhall 
have the Corn; but if Tenant for 
Life ſows the Lands, and then com- 
mits a Forfeiture, and the Leſſor 
enters, here he ſhall have the Corn, 
and not Tenant for Life, becauſe the 

f De- 
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Determination of his Eſtate grew 
by his own Act. Gold. Rep. 189. 

A Leaſe made by the Husband of 
the Wife's Land in his own Name 
only is void after his Death; but if 
the Leſſee have ſown the Land, he 


ſhall have the Corn. Noy's Max. 70. 


137 


It there be a Landlord and Te- Recovered 


nant, and the Land is recovered by 


Title 


a Title Paramount againſt the Land- 


lord; in this Caſe, if the Tenant 
have ſowed the Land, he that re- 
covered ſhall have the Corn, if it 
be not ſevered before Judgment; 
but if a Common Recovery be had 
againſt the Landlord in a Writ of 
Entry en le poſt, or in any other 
Writ by a falſe and feigned Title, 
in ſuch Caſe the Leſſee ſhall have 
the Corn. Co. on. Lit. 142. Perkins 
Set. 515. 


If an Abator, after the Death of Where the 
the Anceſtor, enter and ſow the Heir. 


Land, and after the right Heir doth 
enter; in this Caſe the Heir ſhall 
have the Corn. So if a Diſſeiſor 
ſow the Land, and then the Dif 
ſeiſee entreth upon him, or reco- 
vereth in an Aſſize before the Corn 
be ſevered; in this Caſe the Diſ- 
ſeiſee ſhall have the Corn; but if 


it were ſevered before the Entry or 


Reco- 


r 4 6 
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Where Recovery, though it remain ſtill up- FM yer 
Diſeiſor. on the Land in Sheaves or Cocks, and 

there the Diſſeiſor ſhall have it. But of 
it is otherwiſe in the Caſe of Trees [FF had 
ſevered from the Land; for if they |2F |] 
be not carried off the Land before to 
the Diſſeiſor's Entry, he ſhall then La 
have them. Gold. Rep. 144. Perk. Tre 


Sect. 519. 1 Lat 

If a Widow have Land afſi ned to MM no) 

3 her by the Sheriff for her te ma 
and this Land is ſowed with Corn; it 

here ſhe ſhall have the Corn. Vide MA tin 

Perk. Sect. 521. 15 Eliz. Dyer 319. his 

Her Exe- Note. That the Statute of Merton, WK for 
eutors. ch. 2. which giveth, Ouod omnes Vi- Ki 
duæ de cætero poſſtnt legare blada, &c. E. 

as unto this Point, is but in Aﬀir- in 

mance of the Common Law; for if |: 

Tenant in Dower ſoweth the Land | {el 

which the holdeth in Dower, and | La 

dieth before Severance, her Execu- ye 

tors ſhall have the Corn if ſhe do Ip 


not deviſe it to another: and fo was 
the Law taken in the 4th of H. 3. | in 


Deviſe 6. which was ſixteen Years |: El 
before the Making of the Statute | be 
of Merton. Perk. Sect. 5 22. C. 2. part 
Inſt. 83. 

Executor. If Tenant in Tail ſow the Land, to 
and give me the Corn, and die before H 
1 have ſevered it from the Land, 15 


yet 


„% oo att 


yet I may afterwards ſever the ſame 
and take it; for that the Executors 
of the Tenant in Tail ſhould have 
had it. Perk. Sect. 59. 

But if Tenant in Tail give or ſell Trees cut 
to me a Tree growing upon thety Tenant 
Land, and dies before I have the® Tail, 
Tree, and his Iſſue entreth into the 
Land where the Tree is growing, 
now I cannot cut the Tree but he 
may have Treſpaſs againſt me: But 
it ſeems, if it were cut in his Life- 
time, I may then take it away after 
his Death. But Quare of this; for 
ſome are now of a contrary Opinion. 

Kitch. 226. a. b. 27 H. 8. f.6. p. 18. 
E. 4. F. G. a. and Hill. 18 E. 4. J. 21. 
in the End. Perk. Sæct. 58. 

If Tenant in Fee-Simple give or Trees. 
fell me a Tree growing upon bis | 
Land, and die before I have cut it, 
yet I may have it after his Death if 
I pleale. Perk. Seti. 58. 

There are three Kinds of Eſtovers Efovers. 
in the Law, which is incident to the 
Eſtate of every Tenant, whether it 
be for Life or Years. 


1. Houſe-loot, Of which there are 
two Kinds; the one to repair the 
Houles, the other to burn, which 
is called Fire-boot. 

2. Then 
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Definition 


ef Eſtovers, ance, Compenſation or Satisfaction; 


 Plough-hoot ; that is, Stuff to mend 
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2. Then there is Eſtovers, called 


the Tenants Ploughs, Carts, Har- 
rows, Wains, and for making Rakes |? 
and Forks for getting in his Hay |" 
and Corn. 3 

3. There is another Kind of Eſto-- 
vers called Hedge-Boot or Hay-oot; 
this is Timber and Wood for making 
Gates and Stiles, and Bougbs and 
Buſhes for mending and repairing 
Hedges and Fences. 


I. So there is Eſtoverium ædi fican- 
di & ardendi, Houſe- boot. 

2. Eſtoverium arandi, or Plough- 
boot. 

3. Eſtoverium claudendi, Hedge- 
boot or Hay- boot. 


Eſtover or Boot ſignifies an Allow- 


and any of all theſe Boots afore- | 
mentioned a Tenant may take with- 
out Aſſignment of the Landlord, 
unleſs he be by the Landlord re- 
ſtrained by ſpecial Covenant in his 
Leaſe, which is very uſual amongſt 
many Landlords, eſpecially" if the 
Farm be any Thing conſiderable, 
then they commonly limit the Te- 
nant bow much Houſe-Boot or Plough- 
boot, 


„ 
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boot, or Hedge-boot, he may take with- 
out Aſſignment, and how much by 
Aſſignment. Vide 2 Co. Inſt. f. 18. 
Termes de la Ley, &c. 

If a Tenant for Life or Years cut 7,,,, c 
down Trees, or pull down Houſes, by Tenants 
or ſuffer them to fall down, the Leſ- for Life, 
X for ſhall have the Trees and Tim- &c. 
ber of the ſaid Houſes ; for the Leſ- 
| IF ſee had them only as Things annex- 
ed to the Land, and this Severance 
will not give kim a greater Eſtate in 
them, but his Intereſt is then deter- 
mined. Co. J. 4. 31, 62, Cc. 

The Landlord ſhall likewiſe have Windfall. 
Windfalls; that is, Timber-Trees 
blown down by Wind and Tempeſt, 
becauſe they are Parcel of his Inhe- 
ritance, ſo that the Tenant for Life 
nor Years cannot have them, unleſs 
it be to build withal, where Hou- 
ſes are in Decay; but if-they be 
Dotards or Pollards without Timber, 
which bear neither Leaves nor Fruit 
in Summer, the Tenant ſhall have 
ſuch when they are blown down. 

Dyer 332. 


— ww 1 ms ta 2 


ſuch an Houſe, ſhall go to him that 
hath the Houſe by whatſoever Title: 


For one is inſeparably incident to the 


N 

| 

Eſtovers granted to be burnt in Eſovers. | 
| 

other. | 
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What Pro- 


perty, 


Trees cut 


by Stran- growing upon the Land of the Lef- 


ger. 


Sect. 104. Kitchin 51. 4. 


J. 62. Noy's Max. 65. 
If a Stranger cut down a Tree, 


ſee for Years, and carry it or the 
Bark thereof away; the Leſſor at 


his Election may either have an 


Action of Trover againſt the Stran- 


ger, or an Action of Waſte againſt | 


the Leſſee; for the Property of the 
Timber is always in the Leſſor, non 
obſtante the Stature of Glouceſter which 
gives him his Action of Waſte, and 
ſo was the Opinion of Jones, Whit- 
lock and Richardſon, Hill. 7 Car. 1. in 


B. R. Berry and Reed's Caſe. Cro. Rep. 


1 par. | 


If 


concerning Ch. 4. 
other. Finch I. 1. c. 3. p. 15. 1 Perk, Þ 


Leſſee for Life or Years, Tenant I 
in Dower, or by the Courteſy, or. 
Tenant in Tail after the Poſſibility, . 
Oc. have only a ſpecial Intereſt or # 
Propriety in the Trees, as Things an- 
nexed to the Lands, ſo long as they 
are annexed thereunto; but if they 
or any other ſever the Trees from 
the Land, then their Intereſt is de- 
termined and the Leſſor may take Mi 
the Trees as Things that are Parcel 
of his Inheritance, the Intereſt of tbe 
Leſſee being determined. 4 Co. Rep. 


0 — N 
* 


PJ ˙ A 


ch. 4. Landloꝛds and Tenants, 


If one hath Eſtovers in certain 


in ten Acres of Wood, and five of 


them deſcend to him, he ſhall have 


r 
0 
1 


1 


the Whole out of the Reſidue. Cri- 
rica Juris Iugenioſa, p. 123. 
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If a Man grant to another Eſto- Eſftovers 
vers in certain in ſuch a Wood, and Vaſtea. 


aſterwards the Grantor makes ſuch 


Waſte in the Wood, as that there is 
not ſufficient Store left, out of which 
the Grantee may take his Eſtovers ; 


Fin this Caſe he may have a Quo Mi- 
uns againſt the Grantor, which is in 


Nature of a Prohibition, forbidding 
him to make ſuch Waſte. See after 


concerning Maſte. 


| Concerning Diſtreſſes, Replevin, and 


Avowry, &c. 


Diſtreſs is a Law of Cuſtom; that Difre/s by 


the Landlord may take a lawful 
Diſtreſs; and that he ſha!l put in 


Found Overt, there to remain until 


- be ſatisfied of what he diſtrained 
or. 


1 is, if Rent be in Arrear and unpaid, Cuſtom. 


So that if a Landlord diſtrain the Pound 
Cattle for Rent, and put them in Overt. 


a. Pound Overt, and the Beaſts die 
there for Lack of Meat, it is at 
the Peril of him that owned the 

Beaſts, 


ea ” 
"- RS is = 
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Beaſts, and not of him that diſtrain- Þ* 
ed: For in him that diſtrained, there 
can be aſſigned no Default, but the | fab 
Default was in the other, becauſe |? 
N the Rent was unpaid. Dr. & St. I. 1. Hofe 
c. 5. P. 10. | XZ Ren 

Of what, Now a Diſtreſs muſt be made of Ter 
| ſuch a Thing, wherein ſome Body feſa 
hath a certain and valuable Proper- the 

ty; therefore ſuch Things as are e 

Feræ Nature, cannot be diltrained; WF 1 

neither can any one diſtrain a Horſe not 

if any Body be on the Back of him; F 1Q| 

nor any Thing which a Man holds jon: 

in his Hands, or carrieth about him, Co. 
annexed to his Body. r 
General And altho' the Law be, That the he 
Rule. Landlord may diſtrain any. Thing beſi 
that he finds Levant or Couchant up- 5 

on the Premiſſes for his Rent be— 

hind, whoſe Goods or Chattels fo- |? 

ever it be, and may detain the fame F 

until his Rent be ſatisfied ; yet this 
General Rule hath ſome Reſtricti- 

on and Limitation, for there are ſe- | Sh. 

veral Things whereof a Diſtreſs can- ed 

not be taken. 

What can- Such Things as are for the Main- for 


no! bs = tenance and Benefit of Trade, cax- Bu 
2 for not be diſtrained for Rent; as an for 
s Horſe in a Smith's Shop, nor an 

Horſe in an Inn cannot be diſtrained Ci 


for 


E 
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for the Rent thereof; nor the Mate- 
re rials in a Meaver's Shop, nor the 
e Making of Cloth, nor Cloth or Gar- 
le] ments in a Taylor's Shop, nor Sacks 
1. of Corn, nor Meal in a Mill for the 

Rent thereof; nor any Thing that the 
of 3 Tenant hath deſtrained for Damage 
y Vf feſant, for that is in the Cuſtody of 
the Law. Noy's Max. 124. Terms of 
the Law, Tit. Diſtreſs. 

XZ Likewiſe Oxen of the Plough may Oxen. 
not be diſtrained; nor a Mill-ſtone, 
though it be raiſed to be picked, ſo 
long as it lies upon the other Stone. 

Co. Lit, f. 47. 

Neither may a Diſtreſs be taken of ge 
= Sheep, if there be a ſufficient Diſtreſs 
* beſides: 
either can Man ſever Hor- Horſes. 
es joined together, or to a Cart; 

1 Vent. 36. but a0 ought to have 
diſtrained Cart and all, according to 
20 Ed. 4. 3. ; | | 

Likewiſe Victuals, nor Sheafs or 
Shocks of Corn, cannot be diſtrain- 
ed: But Carts or Wagons loaded 
with Corn may be diſtrained, either 
for Rent or Damage feſant. Co. Ibid. 

But ſee afterwards the late Act made 
for Diſtreſſes. 

A Diſtreſs of a Cart loaden with Crt and 
Corn and four Horſes to it, was Horſes: 

3 ad- 


T. 90, s fix'd, 


S 


Things 
Fixed, 


Tables. 


Stranger's 


Beaſts. 


nn 


3 Cro. 7. 2 Vent. 183. 
No Man's Tools wherewith he 
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adjudged not to be exceſſive, becauſe Y 
he could not ſever the Horſes, Vid: 


works at his Trade ſhall be diſtrained; 


as the Carpenter's Ax, or a Scholars 


Books, Cc. Coke, Ibid. 


Neither can any Thing which is ! 
fixed to the Freehold be diſtrained, 
as Furnaces, Coppers, or Fats fixed 


for Dyers or Brewers, (although the 
Tenant may remove them during 


the Term) nor the Windows or Doors 
of a Houſe while they are upon the 
Hinges. But if they be removed | 
off from the Hinges, they may be 


diſtrained. 

The Landlord cannot diſtrain Ta— 
bles dormant in the Houſe of his 
Tenant, or any Thing which cannot 
be attached in an Aſſize; neither 
can any Thing be diſtrained, of 


which the Sherift cannot make | 


Replevin, or that cannot be reſtored |* 
again in as good a Condition as it |! 


was when it was diſtrained. 


But a Man may diſtrain the || 


Bealts of a Stranger (that come by 
Eſcape) for Rent, though they have 
not been Levant and Couchant upon 
the Ground, according to Coke, 1 par. 
Iaſt. J. 47. | 

3 The 
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F The Lord of a Leet may fell a Di- Lord of 4 
ſtreſs taken for an Amerciament in Leet. 

his Leet, as the King may ſell a Di- 
ET ſtreſs, becauſe it is the King's Court. 


But it is noted, That a Court-Leet 
can amerce for nothing, but only 
publick Nuſances, and not for par- 
ticular Treſpaſs or Damage to the 


Lord, or any other. Jide 1 Saund. 135. 


And ſee 1 Vent. 105. Raym. 204. 


That although by Common Right 
Ja Diſtrefs may be taken for a Fine 


in the Court-Leet; that is, where it 
is impoſed for ſuch Things as are of 
common Right incident to it's Juriſ- 
diction, as for Contempts and the 
like; yet where Cuſtom only en- 
ables them to {et a Fine, it cannot 
be diſtrained for, without a Cuſtom 
ſo to do. | 


That for Amerciaments in a Leet, For Amer- 
the Lord may diſtrain, although it be #47 


in the Highway; but for Amercia- 
ments in a Court-Baron he may not, 
neither for an Amerciament in a 
Leet, in a Place ſeiſed into the King's 
Hands for the King's Debt. Vide 
Dr. & St. l. 2. c. 9. | 


If a Man diſtrain Goods or Chat- Goods. 
tels, he may put them where he will, 


either in a Pound Covert or Overt : 
But if they take any Harm, he muſt 
anſwer 


. 
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Cattle, ; 


Pound Co- 


vert. 


Within the 
County, 
&c. 
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anſwer for them. Dr. & St. I. 2 c. 27. 


But ſee after. 


If they be living Cattle, they“ 
ought to be put in a common Pound, 
or elſe in ſome open Place, as in 
his own Yard or Cloſe that diſtrain- 
ed them, or in ſome other's by his 
Conſent ; ſo that the Owner may 
come lawfully to feed them: And 
the Owner of the Cattle muſt have 
Notice where they are, if they be 
not in a common Pound ; and then ? 
if they die for want of Meat, it is 
the Owner's Fault (as it is ſaid be- 
fore) but if they be in a Pound | 
Covert, or out of the County, and 
die for Want of Meat, then he that Þ 
diſtrained them ſhall make Satisfa- | 


Ction for them. 


Cattle taken Damage feſant, may 
be impounded in the ſame Pound 


where they are Damage feſant; but 
Goods or Cattle taken for other 


Thing may not. Kitchin, f. 207. N 


But ſee aſter. 
No Man ought to drive a Diſtreſs 


out of the County where it is taken, 


nor out of the Hundred, but to a 
Pound Overt within three Miles; 


neither may a Diſtreſs be impounded 


in feveral Places; nor above four 
Pence taken for the Fees of Impound-- 
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ing one whole Diſtreſs, on Pain of 
five Pounds. Co. 1 par. Inſt. p. 57. 
Raſtal, Tit. Diſtreſs, 11. 

If a Man diſtrain Beaſts Damage 
feſant, and put them in the Pound 


| Overt within the ſame County, not 


above three Miles out of the Hun- Mibin 
dred; and the Owner ſuffer the three 
Beaſts to die for Lack of Meat, the Ales, & e. 
Loſs is his own, and he that diſtrain- 
ed them may be at Liberty to bring 
his Action for the Treſpaſs, if he will; 
and if it be not a lawful Pound, then 
it is at the Peril of him that diſtrain- 
ed them; and ſo it is, if he drive them 
out of the Shire, and they die there. 
Dr. & &. Il. 1. c. 27. | 

If the Owner of the Cattle tender nende 
Amends to him that diſtrained, and tendered. 
he refuſe it, yet the Owner may not 
take his Cattle out of the Pound, 
for he may not be his own Judge, 
and if he do, a Writ De Parco fratto 
for Breaking the Pound lieth againſt 
him: But he muſt ſue a Replevin to 
have bis Cattle delivered him out of 
the Pound, and afterwards plead his p 
Tender of Amends, of which the 
Jury muſt end the Controverſy. . Alſo 
the Owner muſt look to give them 


Meat. Ibid. 


I But 
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Replevin. 


Parco 
fracto. 


Inanot ber 


Cleſe. 
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But if the Owner of the Cattle 
procure a Replevin to deliver them, 
and he that deſtrained them reſiſt it, 
and will not deliver them; in this 
Cafe, if they die after for Want 
of Meat, it is at the Peril of him 
that diſtramed, and the Owner 
ſhall recover Damages againſt him 
in an Action upon the — for 
not obeying the King's Writ. Ib id. 
If a Man fends his Servant to take 
a Diſtreſs ee or Service, who 
puts it in t nd; if the Owner 


of the Beaſts or a Stranger take 


them out, the Maſter ſhall have an 
Action De Parco fracto for breaking 
of the Pound. 

And if one diſtrain Cattle, and 
pound them in another Man's Cloſe 
with his Conſent, and the Owner of 
the Cattle come and take them out; 
in this Caſe he that made the Diſtreſs 
ſhall have this Action for Pound- 
breach, and the Owner of the Cloſe 
an Action of Treſpaſs for breaking 
of his Cloſe. 

If a Man break the Pound and 
take out my Goods, he that diſtrain- 
ed may have Parco fracto againſt 
the Party; and may alſo take the 
Goods again whereſoe ver he finds 

them, 
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them, and put them in the Pound 
again. Co. Lit. f. 47. b. Ce. 
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A Man diſtrained for Ten Pounds Tuo Di- 
due at Michaelmas for Rent, Goods ftreſſes- 


which were not of the Value of For- 
ty Shillings, and afterwards diſtrain- 
ed for the Refidue, and it was ad- 
judged that he could not avow, for 
the Diſtreſs is not good, and it was 
his Folly that would not take a ſuf- 
ficient Diſtreſs at firſt : But if a Man 
be behind of his Rent at ſeveral 
Days, and the Leſſor take a Diſtreſs 
for one Day at one Time, and for 
another Day at another Time, this 
is good. Moor's Rep. pl. 26. But ſee 
after, Stat. 17 Car, 2. And ſee the 
late Act. 


If the Lord diſtrain the Cattle If by the 
of his Tenant, although nothing be Lea. 


behind, the Tenant for the Reſpect 
and Duty which he owed to the 
Lord, and which belonged to him, 
ſhall not have an Action of Treſpaſs 
againſt him Vr & Armis But if the 
Lord command his Bailiff in ſuch 
Caſe to diltrain where nothing is 
behind, the Tenant ſhall have an 
Action of Treſpaſs Vi & Armis 
againſt the Bailiff, Hugh's Grau 
Alridgment, 1 Par. p. 311. c. 7. Co. 


4 Rep. F. II. 
I 2 If 
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If there be Lord and Tenant by 
Rent or other Service, if the Rent 
be behind, the Lord may enter into 
the Tenant's Houſe, if the Door be 
open, and diſtrain for the Rent or 


Service, notwithſtanding that the 
Tenant holdeth Lands in which he 


may diſtrain. 38 H. 6. 28. Co. 5 Rep. 


J. 92. But a Lord cannot break open 


the Gates, or break down Fences 
and Incloſures to make a Diſtreſs. 

Co. Lit. 161. a. 
If a Man ſeiſed of Lands in Fee 
Ces maketh a Leaſe for Liſe thereof, 
| and afterwards he granteth a Rent- 


Charge; though the Grantee cannot 


diſtrain the Cattle of a Stranger who 
is in Poſſeſſion of the Land for the 
Rent, yet if the Grantor's Cattle 
come upon the Land, he may then 
diſtrain them for the Rent. Brownl. 
1 par. f. 32. 

' Exceſſive Note, The Statute of Marlebridge, 


Diftreſs, Chap. 4. forbids the Lord to take 
* exceſſive Diſtreſſes upon his Tenant 


S for Rent or Services, on Pain of be- 
ing grievouſly amerced. As for Ex- 
amp!e, If the Lord diſtrain two or 
three Oxen for I welve-pence, or 
the like ſmall Sum, and the Owner 
bring a Replevy of the Oxen, and 
then the Lord avow the Taking of 
them 


a Landlord for making exceſhve Di- 
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them for Twelve-pence; here of his 


cov Shewing he ſhall make Fine, &c. 


or the Party grieved may have his 
Action upon the Statute. FN. B. 89. 
8 H. 4.16. 11 H. 4. 2. Regiſt. 97. 
Co. 2 par. Inſt. f. 107. 

But if the Lord diſtrain an Ox or 
an Horſe for a Penny, if there were 
no other Diſtreſs upon the Land 


X holden, then this Diſtreſs is not ex- 


ceſſive; but if there were a Swine 
or Calf, &c. then the Taking of the 
Ox or Horſe is exceſſive, becauſe he 
might have taken a Beait of leſs Va- 
lue. 2 Co. Iuſt. f. 107. 


Vet an Inſormation lies not againſt No Infor- 


mationliese 


ſtreſs of Tenants, becauſe he ought 
to be amerced by the Statute of 
Marlebridge, c. 4. Whereas upon an 
Information he muſt of Neceſſity 
be fined. 1 Vent. 104. 2 Iaſt. 107. 
Raym. 193, 205. 1 Mod. 71, 288. 

There be certain Caſes where a Of Com- 
Man may diſtrain of common Right, on REI. 
and where not of common Right: 

A Man may diſtrain for Rent-Ser- 
vice, Homage, Fealty, Eſcuage, Suit 
of Court, or for Rent reſerved upon 
a Gift in Tail, Leaſe for Life, Years, 
or at Will, though there be no Clauſe 
of Diſtreſs in the Leaſe; becauſe 

| + theſe 


. hy 
3 


174 The LAW S concerning Ch. 4. 

theſe Diſtreſſes are of common Right. 
Co 1 par. Inſt. f. 204, 205. 4 
Services But for Debt, Account, Treſpaſs, F* 
incertain. or for Reparations, or the like, a Man 
cannot diſtrain, neither can any Di- 
ſtreſs be taken for any Services which 
are not certain, nor can be reduced, 
or brought into any Certainty. And 
upon an Avowry, Damages cannot 
be recovered for that which nei- 
ther hath Certainty, ' nor can be 
reduced to Certainty. Dr. & St. 

J. 3. c. 4, 9. 

Incertainty Nevertheleſs (altho' it be a Para- 
reduced to dox) in ſome Caſes there may be a 
Cain. Certainty in an Incertainty: As for 
a Man to hold of his Lord to ſhear 
all his Sheep depaſturing within the 
Lord's Manor; and this is certain 
enough, although the Lord hath not 
always a certain Number of Sheep, | 

but ſometimes a greater Number, 
and ſometimes a leſſer ; yet this In- | 
certainty, being reduced to the Ma- 
nor which is certain, the Lord may 
diſtrain for. And a Diſtreſs is in- 
ſeparably incident to every Service 

that may be reduced to Certainty, 
If there be Lord and Tenant, and 
Kent,“ the Tenant pay the Lord a greater 
' Rent than is due to him, and that 
voluntarily without Coetcion or Di- 


ſtrels; 
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ſtreſs; in this Caſe the Lord having 
gained Seiſin, may diſtrain for ſuch 
Surpluſage of Rent, and the Tenant 
cannot avoid it upon the Lord's 
Avowry, becauſe of the Seiſin of the 
Rent: but in ſuch Caſe he may have 
his Remedy by a Writ of Ne injuſte 
vexes upon the Statute of Magna 
Charta, c. 10. F. N. B. 11. Co. 1 p. 
Inſt. f. 25. | 

But note, This Rule holdeth not Exception. 
in the Caſe of a Succeſſor or Iſſue in 
Tail, for they may avoid ſuch In- 
croachment in an Avowry ; or if the 
Incroachment be of another Nature 
than the Service, if that it be gain- 
ed by Coercion of Diſtreſs, in ſuch 
Caſe the Tenant may avoid ſuch 
Seiſin in an Avowry. Co. 2 Inſt. 

J. 21. 

A Rent-Charge was granted for Rest- 
Years, with a Nomine Pane and Clauſe Charge. 
of Diſtreſs, if it were not paid at the 
Day, and the Rent was behind and 
the Years incurred, and it was mo- 
ved, if the Grantee might diſtrain for 
the Nomine Pene, the Years being Nomite 
incurred? And the Opinion of the Pœnc. 
whole Court was, That he could not 
diſtraia for the Nomine Pane, for 
that did depend on the Rent, and 
the Diſtreſs was gone as to both. 

I 4 Paſch. 
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Paſch. 19 Fac. in C., B. Tatter and 
Fryar's Cale. Winch, Rep. F. 7. 

If an Horſe or Beaſt come into a 
Man's Ground as an Eſtray, he may 
not work them ; neither may a Man 
work a Diſtreſs, for he hath neither 
Property or Poſſeſſion in Jure; but 
if a Man hath an Horſe, Ox or Cows 
in Pawn, he hath a ſpecial Property 
in them, and may work and ule 
them in ſuch Sort as the Owner may 
do. Owen's Rep. f. 123. Cro. 2 par. 
7 148. 

- If the Tenant foreftall the Way 
with Force and Arms, and threaten 
in ſuch Manner that the Lord dares 
not come to demand or diſtrain for 
the Rent; or if there be no Diſtreſs 
on the Ground, nor none ready to 
pay the Rent, then in this Caſe the 
Lord may have a Writ of Novel Diſ- 
ſeiſin againſt the Tenant, and reco- 
ver his Rent and Arrearages: And 
if the Rent be behind onother Time, 
he may have a Rediſſeiſin, and reco- 
ver double Damages Co. Lit. 153. b. 
161. b. Flea, I. 1.c. 42. Noys Max. 
5. 
| " Alto for Heriot-Service the Lord 
may diſtrain or ſeiſe; but for He- 
riot- Cuſtom he cannot diftrain, but 
may. ſeifs. Dr. & St. f. 75. | 
| Tenant 
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11 Tenant to pay a Heriat-Beaſt, or 
5 . at the Election of the Leſſor. 
= A Bailiff may not diſtrain for ſuch 
' FF * Heriot before the Leſſee hath de- 
| IF clared his Election, though the Leſſor 

may. Lit. Rep. 33, 35. 

An Heriot ſhall go with the Re- 
verſion as well as the Rent, and 
ſor which the Grantor may diſtrain. 
= 2 Sund. 166. Vide antea. 

Alſo it ſeems that a Bailiff, where 7... 

a lawful Tender of Rent has been 
refuled, may not diſtrain withoz t the 
Command of the Leſſor. Lit. 34. 

| Vide ilid. 65. 

Where a Leaſe is made to com- 17. 

1 a a riot, 
mence on the Determination of ano- 
ther, if the new Leflee dies before 
his Term commences, it's ſaid the 
Heriot reſerved ſhall not be due. 
Vent 91. 2 Saund. 165. 2 Keb.677. 
1 Sid. 437. * 

If a Man hath Common without Commer. 
Number, yet he ought not to fur- 
charge the Soil, but that the Lord 
[ may have the Common alſo. 1 $1uzd. 

345- 

And if a Tenant over-charge the Surcharg- 
Soil where he has Common with- ed. | 
out Number, the Lord may diſtrain 
nay, but an Admeaſurement does not 
e. 
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If a Stranger put his Cattle into 
the Common, a Commoner may di- 
ſtrain them, but in the Avowry he 
ought to ſhew Damages. 2 Lev. 252. 
3 Lev. 104. And that the Landlord 
of a Common cannot put in the Cat- 
tle of a Stranger. 1 Lutw. Rep. 107. 
See afrerwards, Ch. 7. 

Though a Man may not diſtrain 
for Rent after the Leaſe is ended, 
nor ont of the Premifles, ( except 
in ſome ſpecial Caſes) nor in the 
Night unleſs for Damage feſant : 
Yet the Executors or Adminiſtra- 


tors of him who had Lands in Fee, or 


Fee-Tail, or for Life, may either have 
an Action of Debt againſt him that 
ſhould pay it, or diſtrain for it; and 
ſo may the Husband after the Death 
of his Wife, his Executors or Admi- 
viſtrators, and he which hath Rent 


for another's Life, for the Arrearages 


Grants- 


Beaſts 
»ſcape. 


aiter his Death, 

The Grantee of a Reverſion may 
diſtrain for an Heriot, 2 Saund. 
166. 

If the Beaſts eſcape into any 
Ground, and the Lord diſtrain them 
for Rent: the Diſtreſs is good. Jdem 
289, 290. And that 'tis not material 
whether they were Levant or Cou- 
chant, or not. See after. 

Where 
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Where Cattle eſcaped out of a Wart ef 

Cloſe next adjacent; adjudged, that Fc 

they might be diltrained for Rent, 
altho' they eſcape through Default of 

4 | & the Fences which the Party diſtrain- 

ing ought to have repaired. Id. 289. 

A Lord of the Soil may diſtrain Soil de- 


"i for Damage feſant, although he have ed. 
1 no Intereſt in the Herbage, for there 
„ may be other Damage beſides eating 


the Graſs. Idem 328. 
A Man puts Cattle into my Pa- Cattle de 


i ſture for a Week, and afterwards Paſturing. 
5 I give him Notice that I will keep 
them no longer, and he will not fetch 

. | them away ; I may then diſtrain them 
Damage feſant. Noys Max. 33. 

| If a Man takes Cattle Damage fe- Reſcons, 
ſant, and as he is driving them to where- 

; Pound, they run into the Yard or 


Houſe of the Man that owns them, 
* and he refuſes to let them out again, 

be that diſtrained them may have a 
Writ of Reſcous againit the Owner 
of the Beats for ſo doing. 

If a Landlord come to diſtrain for Mee not. 
Rent, and fee the Cattle, and the 
Leſſee or his Servants drive them out 
of his Fee, he cannot have a Writ of 
Keſcous becauſe the Cattle were not 
in his Poſſeſſion: But he may fol- 
low aſter them, and diſtrain them 

in 
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in another Man's Ground, it being 
for Rent, but not for Damage feſant ; 
for they muſt be taken Damage fe- 
ſant, that is, doing Damages. Co, 
1 par. Inſt. f. 161. 

If a Man diſtrain Goods, and de- 
clare not the Cauſe or Reaſon where- 
fore he doth it, if they be put in a 
Houfe, the Owner may break the 
Hovſe and take them out. Clayton's 
Rep. p. 64. pl. 111. 

Or if a Man diſtrain Goods with- 
out · Cauſe, the Owner may reſcue 


them; but if they be pounded, he 


cannot break the Pound and take 


them out, becauſe they are then in 


General 
Prehibiti- 


the Cuſtody of the Law. 

But if he find the Pound-Door 
unlock'd, he may take them out. 

Altho' there be a general Prohibi- 
tion in the Laws of England, That it 
ſhall not be lawful for any Man to en- 
ter upon the Freehold or Poſſeſſi- 
on of another, without Permiſſion 
and Authority of the Owner, or of 
the Law; yet this is not without 
Exception. 


Exception. For if a Man drive Beaſts along 


the Highway, and the Beaſts run 
into any Man's Corn or Graſs, and 
he that driveth them goeth after 
them into the Grounds to fetch them 
| Out 


l 
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out, he may juſtifie that Entry into 
the Grounds to fetch them out. Dr. 
& St. J. 1. c. 10. 

Alſo hindring the carrying of 2 
lawful Diſtreſs, is a Provocation to 
make killing no more. than Homi- 
cide. 1 Vent. 216. the Caſe of Goff, 
Collector of Chimney Money. 

The Court held, That Cattle dri- 
ving to a Market, and put into Pa- 


ſture by the Way, were not privi- Market. 


leged from being diſtrained; for 
*tis by the Statute of Mar/bridge, That 
Beaſts cannot be diltrained in the 
High-way, and not by the Common 
Law. 2 Vent. 50. 3 Lev. 260. 


Where one holds a third Part of Licence: 


certain Land, and another two Third 
Parts of the ſame Land undivided, 
he who hath the one Part cannot 
diltrain the Cattle which were put 
in by Licence of him who hath the 
two Parts. Id. 228, 283. Hob. 80, 
103. 


If a Man make a Feoffment, and , 
; þ 04a 
that in Fee by Indenture reſcrving a p,,@,yent. 


Rent, he cannot diſtrain for that 
Rent, unleſs a Diſtreſs be expreſly re- 
ferved; and if the Feoffment be made 
without an Indenture reſerving Rent, 
that Reſervation is void in the Law. 
Aud the like Law is where a Gift in 

Tail, 
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Tail, or a Leaſe for Term of Life is 
made, the Remainder over in Fee re- 
ſerving a Rent, that Reſervation is | 
void in the Law. f 

Alſo, if a Man ſeiſed of Land for þ 
Term of Life granteth away his whole 
Eſtate, reſerving a Rent, that Reſer- 
vation is void in the Law, without it 
be by Indenture: And if it be by In- 
denture, he ſhall not diſtrain for the | 


Clauſe 
yard 


8 
= 
CPI - - 2 
% F . . 
— 


Rent, without a Clauſe of Diſtreſs be 
reſerved. Dr. & St. J. 2. c. 9. I 
Rent e- Allo if a Man makes a Leaſe at Mi- | 
ſerved at chaelmas for a Year, reſerving a Rent 
o payable ar the Fealt of the Annun- 
Feaſts. ciation of our Lady and St. Michael 
the Archangel; in this Caſe he may 
diſtrain for the Rent due at our La- 


dy- day, but not for the Rent due at 
Michaelmas, becauſe the Time will 
be expired. Ibid. | 
But ſee after the late Acts. Yet if 
a Man make a Leaſe at the Feaſt 
of Chriſtmas, for to endure to tbe * 
Feaſt of Chriſtmas next following, 
viz. for a Year, reſerving a Rent at 
the aforeſaid Feaſts of our Lady-day 
and Michaelmas; in this Caſe he ſhall 
diſtrain for both the Rents as long as 
the Term continues, that is to lay, 
till the aforeſaid feaſt of Chriſtmas. 


Ibid. 
And 
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And if a Man have Lands for Reverfion 
Term of Life of J. N. and makes a 4*termin- 
I eaſe for Term of Years, reſerving _ 

a Rent, the Rent is behind, and 
N. dieth; there he ſhall not di- 
rain, becauſe his Reverſion is de- 

termined. hid. 5 

Ard if a Town or Pariſh be 2- AH nent 
merced, and the Neighbuurs by Af- by a Town. 
fent aſſeſs a certain Sum upon eve- 
ry Inhabitant; ard agree, That if it 
be not paid by ſuch a Day, that cer- 
tain Perſons thereunto aſſigned ſhall 
diſtrain; in this Caſe, the Diſtrels is 
lawful. id. 

If there be Lord and T enant, and Rent-Seck, 
if the Tenant do hold of the Lord 
by Fealty and Rent, and the Lord 
doth grant away the Fealty, and re- 
ſerve the Rent, and the Tenant at- 
torneth; in this Caſe. he that was 
Lord may not diſtrain for the Rent. 
for it is become a Rent-Seck. bid. 

But if a Man make a Gift in Tail Upon 2 
to another, reſerving Peauy and cer- Gift in 
rain Rent, and after that he granteth T4. 
away the Fealty, reſerving the Rent 
and the Reverſion to himlelf; in this 
Cale, he ſhall diſtrain for the Rent, 
for the Grant of the Fealty is void; 
for the Fealty cannot be ſevered from 
tune Reverſion. 1bid. 

Alſo 


184 The LAWS concerning Ch. 4 


Upon an Alſo if a Rent be aſſigned to make 
Aſſien- a Partition or Aſſignment of Dower 
2 Egal, he or ſhe to whom that Rent 
is aſſigned may diſtrain. And in all 
theſe Caſes aforeſaid, where a Man 
may diſtrain, he may not diſtrain in 
the Night; but for Damage feaſant, 
that is, where he finds Bealis doing 
Hurt in his Ground, he may diſtrain 
them Night or Day when he finds 
them; but for Waſte, Reparations, 
Accounts, or for Debts upon Con- 
tracts, or ſuch like, no Man can law- 
fully diſtrain. 
Amends Ik Beaſts be diſtrained Damage fea- 
gendered. ſant, Tender of ſufficient Amends 
makes the Diſtrainer liable to Da- 
mages for Detainer, though not for 
the Diſtreſs. Lit. Rep. 34. Vide c. 5. 
DeadGoods If a Man diſtrain dead Goods 
diftraind which may receive Damage by the 
muſt not Weather, he ought to impound them 
be put in in a Houle, or other, Pound Covert 
an (pen 5 . g 
Pound, within three Miles in the fame Coun- 
ty; for if he impounds chem in a 
Pound Overt, he ſhall anſwer for 
them. Co. Lit. 47. b. 
Diſtreſs . if a Horle leaps over the Pound 
muſt not be it is not lawful for the Feiſun di- 
tied in an {training to tie him there notwith- 
open! ound. ſtanding; for if the Horſe receive 
any Damage, the Owner may have 
| an 
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an Action of Treſpaſs, according to 
27 Al. 64. where a Horſe having 
leaped over the Pound three Times, 
was afterwards tied to a Poſt there 
and ſtrangled himſelf. 

Where one abuſes a Diſtreſs, he is He ct 4- 
a Treſpaſſer ab initio, and therefore buſes a Di- 
if in Treſpaſs the Defendant juſti- 7 1 
fies nomine diſirifionis, the Plaintiff 2, lle 
may ſhew an Abuſe and it is no De- | 
parture, but makes good his Declara- 
tion. Gargrave. v. Smith, Hill. 2 W. 

& M. C. B. Salk, 221. 

One who was not a common Car- Goods in A 
rier undertook to carry Goods from Carriers 
London to Birmingham; and at Bir- Cuſtody, 
mingham put the Goods with the Wag- as 4 
gon into his Barn, where they continu- E 
ed two Nights and a Day and then 
the Landlord came and diſtrained 
them for his Rent. Reſolv. per Cur 
That where Goods are deliver'd to any 
Perſon exerciſing a publick Trade or 
Employment, to be carried, wrought 
or managed in the Way of his Trade 
or Employ, they are for that Time 
under a legal Protection and privi- | 
leg'd from Diſtreſs for Rent: And | 
it was further reſolv'd, That any one- | 
undertaking for Hire to carry the | 
Goods of all Perſons indifferently, 
is as to this Privilege a common 

Carrier, 
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Carrier, for the Law gives this Pri- 
vilege in reſpect of the Trader, and 
not in reſpect of the Carrier. Gisburn 
v. Hurſt. Hil, 8 Aung. B. C. Salk. 249. 

Where Cattle eſcape into a Man's 


Cattle may Lands through Default of the Leſſor |: 
be diſtrain- or his Tenants, in not making up the 


ed before 
Levant 
and Couch- 
ant, and 
where not. 


Fences, they cannot be diſtrain'd for | 
Rent arrear for ſuch Lands until the 
Owner have Notice, or until they || 
have been Levant and Couchant. Lut- | 
wych. 1578. Kemp. v. Cruwes: But | 
where Cattle eſcape by Default of |! 
their Owner, and are Treſpaſſers, they 
may be diſtrain'd for Rent before they 
are Levant and Couchant, or before 
the Owner has Notice of their being 
upon the Lands. I. 

But whether the Lord or the Gran- 
tee of a Rent-Charge may not diſtrain 
the Cattle of a Stranger that have 
eſcap'd into Lands out of which ſuch 
Rent is iſſuing, before they have been 
levant, &c. altho' there was a Deſect 
in the Fences, Vide Lutwych 1579. 
where it ſeems to be admitted. 

Note, It ſeems Goods and the Tools 
of a Man's Trade are diſtrainable for 
a Duty ariſing by Act of Parliament, 
tho' not for Rent, or Amerciaments, 


or other Duties due by the Common 


Law. 2 Show. 127. Sed Quare. 
An 
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An Act made in the Second 
Year of the Reign of King 
illiam and Queen Mrry, for 
enabling the Sale of Goods 
diſtrained for Rent. 


W Hereas the moſt ordinary and beſect of 
ready Way for Recovery of Ar- former 
rears of Rent 1s by Diſtreſs ; yet ſuch Laui. 
Diſtreſſes not being to be ſold, but only 
detained as Pledges for inforcing the 
Payment of ſuch Rent, the Perſons di- 
ſtraining have little Benefit thereby. 

For the Remedying thereof, be it en- Remedy. 
atted and ordained by the King and 
Queen's moſt excellent Majeſties, by aud 
with the Advice and Conſent of the Lords 
Spiritual and Temporal, and Commons 
in this preſent Parliament aſſembled, 
and by Authority of the ſame. 

That from and after the firſt Day of 
June, in the Tear of our Lord One Thou- 
ſand fix hundred and Ninety, that where Goods and 
any Good: or Chattels ſhall be diſtrained Chattet; 
for any Rent reſerved and due upon any "ap — | 
Demiſe, Leaſe or Contract whatſoever 1 — 
and the Tenant or Owner of the Goeds ſo 
diſtrained, ſhall not within five Day. If not -"g 
next after ſuch Diſtreſs taken,and No- * 1 foe 


tice thereof (with the Cauſe of ſuch Days after 
aking) Notice. 
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Taking) left at the Chic} Manfion- Houſe 
or other moſt notorious Place on the Pre- 
miſſes, charged with the Rent diſtrained 
for, replevy the ſame, with ſuſficrent Se- 
curity to be given to the Sheriff, accord- 
How they 7128 to the Law; that then in ſuch Caſe 
may be ap-after ſuch Diſtreſs and Notice as afore- 


praiſed. ſaid, and Expiration of the ſaid Five 


Days, the Perſon diſtraining ſhall and may 

with the Shzriff or Under-Sheriff of the 

County, or with the Conſtable of the Hun- 

dred, Pariſh or Place,where ſuch Diſtreſs 

ſhall be taken (who are hereby required to 

be aiding and aſſiſting therein) cauſe the 

Goods and Chaitels ſo diſtrained to be ap- 

wks Praiſ-d by two ſworn Appraiſers, (whom 
feworn Ap-Juch Sheriff, Under- Sheriff or Conſtable, 
praiſers. are hereby impowered to ſwear to ap- 
praiſe the ſame truly, according to the beſt 

of their Underſtandings) and after ſuch 
Appraiſment, ſhall aud may lawſully ſel 

the Goods and Chattels ſo diſtrai ned, for 

the beſt Price that can be gotten for the 

ſume, towards Satisfaction of the Rent, 

for which the ſaid Goods and Chattels 

ſhall be diſtrained, and of the Charges 
Concerning of ſuch Diſtreſs, Appraiſment and Sale, 
the Over leaving the Overplus (if any) in the 
plus. Hands of the ſaid Sheriff, Under-She- 

ri For Conſtable, for the Owner's Uſe. 

As to Corn And whereas no Sheaves or Cocks of 
nd Hay. Corn looſe, or in the Straw, or Hay, in any 
Barn 


U 
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Bara or Granary, or in any Hovel, 
Stach or Rick, can by the Law be diſtrain- 
ed, or otherwiſe ſecured for Rent, where- 
by Landlords are oftentimes cozened and 
deceived by their Tenants, who ſell their 
Corn, Grain and Hay, to Strangers, and 
remove the ſame from the Premiſes 
chargeable with ſuch Rent, and thereby 
avoid the Payment of the ſame. 

Be it further enacted by the Authority ARemedy. 
aforeſaid, that for remedying the ſaid 
Practice and Deceit, it ſhall and may, 
from and after the ſaid Firſt Day of 
June, be lawful to and for any Perſon 
or Perſons having Rent arrear, and due Hoey Corn 
upon any ſuch Demiſe, Leaſe or Contract and Hoy 
as aforeſaid, to . ſeize and ſecure any may be 
Sheaves or Cocks of Corn, or Corn looſe /*i=*4 nd 

; - 2? ſecured 
or in the Straw, or Hay, Hing or being. .,,, 
in any Barn or Granat, or upon any Ho- found. 
vel, Stack or Rick, or otherwije, upon 
any Part of the Land or Ground charged 
with ſuch Rent, and to lock up or detain 
the ſame in the Place where the ſame ſhall 
be found, for and in the Nature of a Di- , Di- 
ſtreſs until the ſame ſhall be replevied ſtreſs til 
upon ſuch Security to be given as aforer replevied. 
22 ; and in Default of replevying tbe 
Jame as aforeſaid, within the Term afore- 
ſaid, to ſell the ſame after ſuch Appraiſe- 
ment thereof to be made, ſo as neverthe- 


leſs ſuch Corn, Grain or Hay, ſo diſtrain- 
94 | ed, 
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ed, as aforeſaid, be not rewoved by the Ge 
Perſon or Perſons diſtraining, to the Da- as 
mage of the Owner thereof, out of the ni) 
Not to be Place where the ſame ſhall be found and T; 
r . ſeiſed, but be kept there (as impounded) | ag. 
* Js,” is, until the ſame ſball be replevied or fold, | in, 
in Default of replevying the ſame with- | E) 
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in the Time aforeſaid. 
In caſe f And be it furt her enacted by the Au- 
Pound- thority aforeſaid, That upon Pound. ful 
Breachor Breach or Reſcous of Goods or Chattels | 
— diſtrained for Rent, the Perſon or Perſons J 
grieved thereby, ſhall in a ſpecial Action F 
The Party upon the Caſe, for the Wrong thereby ſu- | 
ſpall reco- ſtained, recover his and their treble Da- 
wer treble mages and Coſts of Suit againſt the O- 
3 fender or Offenders in any ſuch Reſcous | 
. or Pound-Breach, any or either of them, 
or againſt the Owner of the Goods di- 
ftrained, in caſe the ſame be afterwards 
found to have come to his Uſe or Poſſeſ- 
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fon. | | Sig 
Provided always, and be it further | 
enacted, that in Caſe any ſuch Diſtreſs | 
and Sale as aforeſaid, ſhall be made by 
Virtue or Colour of this preſent Act for 
Rent, pretended to be arrear and duc, the 
If Goods be Where in Truth no Rent is arrear or due ( ter 
diſtrained to the Perſon or Perſons diſtraining, or to if 
and fold him or them in whoſe Name or Names, ter 
= % or Right, ſuch Diſtreſs ſhall be taken as ye 
ii, aforeſaid, that then the ORner. of ſuch thi 


4 Goods 
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Goods and Chattels diſtrained and fold 
as aforeſaid, his Executors or Admi- 


T91 


niſtrators, ſhall and may by Action of , 
Treſpaſs, or upon the Caſe, to be brought ſoall reco- 
againſt the Perſon or Perſons fo diſtrain- ver doul le 
ing, any or either of them, his or their Value and 


Executors or Adminiſtrators, recover 
double the Value of the Goods or Chat- 
tels ſo diftrained and ſold together with 
full Coſts of Suit. 


An Oath to be Adminiſtred to 
the Appraiſers of the Goods, 


C. 


O U ſhall well and truly, according 

to the beſt of your Underſtanding, 
appraiſe the Goods an hattels of H. R. 
diſtrained on for Rent by O. P. of which 
Goods and Chattels you ſhall have good 
Sight and Conſideration. 


So help you G OD. 


full Coſts. 


? 
4 


Upon this Act ſome have made Obſerva- 
theſe Obſervations, viz. by the la- ions. 


ter Clauſe of this Act it ſeems, That 
if Goods be diſtrained upon Pre- 
tence for Rent where none is due, 
yet no Action lies by this A& unleſs 
they were alſo fold as well as di- 

ſtrained ; 
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vom, &c, So the Party diſtraining Corn and 


The L 4 7 S concerning ch. 4| 
ſtrained ; ſo that the Party muſt not! 
in this Caſe replevy his Goods, i mu 
he intend to take the Benefit of thi} Wing 
 ' - DION | 

But he may replevy them, or let“ 
them lie, and have the Benefit of the 3 
former Law. 


Hay, and keeping it upon the Place | 
under Pretence of Rent, is liable as 
formerly to an Action and ny : 
if he cannot juſtifſie that Rent was 
then due; and if he can, he may de. 
tain them there, till replevied or tols | 
by Virtue of this Act. Sy 


Tender of And yet it ſeems, that «bir Ap- 1 
Rent, & e. praiſment of the Corn or Hay, and M8 + 


Tender of the Money, and reaſons- ; | 
ble Charges by ſome Perſon willing 
to buy the ſame; he may not detain | 3 
the Corn or Hay longer in the Bam, T. 
Granary, Hovel, ec. for this would 1 
be great Prejudice to the Owner, ii or. 
the Party diſtraining may ſell them, 
after Appraiſment, when and to whom 
he will, Sed, quære. 

The Words are, Be not removed t0 
the Damage of the Owner thereof, This 
might have been enough, if the Party | 
diſtraining had Right, he is bound | 
to take Care of Damage, 


But | 


i ov 


But it ſeems the Corn and Hay 

, if @mult not be removed]; for the follow 

thiif Wing Words are, 

= But be kept there (as impounded) 

until the ſame ſhall be replevied or 

od within the Time aforeſaid ; that 
is, after the Appraiſment. And it 
is the Party diſtraining that ſhall and 
may cauſe them to be appraiſed, af- 

253 ter five Days Notice: But quære, when 
cs, or how ſoon after? See the following 

ra: Act. 


By an Act made Arno oct avo Anne 
Regine, for the better Security 


nd of Rents, and to prevent 
f Frauds committed by Tenants, 
in s 
n, [2 * enafted, That from and after the gn ,, 16 


d Firſt Day of May, 1710. No Goods paid before 

er Chattels whatſoever lying or being in Goods ſpall = 
n, or upon any M:ſſuage, Lands or Tomes be taken in | 
n ments, which are or ſhall be leaſed for Life * 
or Lives, Term of Years, at Will, or other- 
wiſe, ſhall be liable to be taken by Virtue 1 
of any Execution on any Pretence what- 
oe ver, unleſs the Party, at whoſe Suit 
the ſaid Execution is ſued out, ſhall be- 
ore the Removal of ſuch Goods from off 


t ; the ſaid Premiſſes, by Virtue of ſuch Exe 
a K cutiou 


aw 4 


4 
I * 
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Sum or Sums of Money as are or ſhall be 
due for Rent of the ſaid Premiſſes at 
the Time of the Taking ſuch Goods or 
Chattels by Virtue of ſuch Execution, 


ceed one not amount to more than one Tear's Rent; 
Rent. 


whoſe Suit ſuch Exception is fued out, 

paying the ſaid Landlord or his Bailiff 

one Tears Rent, may proceed to execute 

his Judgment, as he might have done 

before the making of this Act: And the 

Sheriff or other Officer is herely in- 
powered and required to levy and pay 

to the Plaintiff, as well the Money ſ. 

paid for Rent, as the Execution- Money. 

DiPreſs And that in caſe any Leſſee for Life 
gwpon 4 or Lives, Term of Tears, at Will,or ot her- 
Tok ments, upon the Demiſe whereof any 
Rents are or ſhall be reſerved or made 
payableſhall from and — the firſt Day 

of May fraudulently or clandeſtinely, con- 


vey or carry off from ſuch demiſed Pre- 


' miſſes his Goods or Chattels, with Intent 


to prevent the Landlord or 23 


diſtraining the ſame for Arrears of ſuch 
Rent ſo reſerved as aforeſaid: It ſhall and 


may be lawful to and for ſuch Leſſor or 
p Land- 


2 


cution or Extent, pay to the Landlord f! 
the:ſaid Premiſſes, or his Bailiff, all ſuch | * 


"Wot to ex- Provided the ſaid Arrears of Rent do 


Years and in caſe the ſaid. Arrears ſhall exceed * 
one Tear's Rent, then the ſaid Party, at 


audulent hie, of any Meſſuages, Lands or Tene- 3 
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Landlord, or any Perſon or Perſons by him 
© for that Purpoſe lawfully impowered, 
within the Space of five Days next en- 
= ſing ſuch conveying away, or carrying 


of ſuch Goods or Chattels as aforeſaid, to 


take and ſeize ſuch Goods and Chattels 

where- ever the ſame ſhall be found, as a 

Diſtreſs for the ſaid Arrears of ſuch Rent; 

and the ſame to ſell or otherwiſe diſpoſe 

of in ſuch Mauner, as if the ſaid Goods 

and Chattels had afually been diſtrained 

by ſuch Leſſor or Landlord, in and upon 

fuch demiſed Premiſſes, for ſuch Arrears 

of Rent; any Law, Cuſtom, or Uſage to 

the contrary in any wiſe notwithſtanding. 

Provided nevertheleſs, That nothing Exception 

in this Act contained ſball extend or be of Sale 
conſtrued to extend, to impower ſuch Leſ- Bona fide 


3 ſor or Landlord to take or ſeize any 


Goods or Chattels as a Diſireſs for Ar- 
rears of Rent, which ſhall be fold Bond 
tide, and for a valuable Conſideration, 
before ſuch Seizure made. | 
And that whereas no Action of Debt Actions x. 
lay againſt a Tenant for Life or Lives, gainſt Te- 
for any Arrears of Rent duryng the Con- nants for 
tinu.ince of ſuch Eſtate/tis tnafted, that Life, &c. 
it hall and may be lawful for any Perſon 
or Perſons having Rent in Arrear, or due 
upon auy Leaſe or Demiſe for Life or 
Lives, to bring an Afion of Debt for 
Juch Arrears of Rent, in the ſame Man- 
f K. 2 ner 


| 
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ner as they might have done in caſe ſuch 
Rent were due and reſerved upon a 
Leaſe, for Years. 
Diſtreſſes And that all Diſtreſſes to be made as 
bow liable aforeſaidyhall be liable to ſuch Sales, and 
#0 Sale. in ſuch Manner, and the Monies arifi 
by ſuch Sales to be diſtributed in like 
Manner, as by an Aft made in the Se- 


cond Tear of the Reign of their late 


Majeſties King William and Queen 
Mary, (intituled, An Act for ena- 


bling the Sale of Goods diſtrained for | 


Rent, in Caſe the Rent be not paid 


in reaſonable Time,) is in that -Be- 7 


half directed and appointed. 
Remedy a- And that whereas Tenants Pur auter 


-gainſt Te- vie (that is, for Life of another Perſon) © 
nauts bold- and Leſſees for Tears, or at Will, fre. 


. ll quently hold over the Tenements to them 


Ter. demiſed,after the Determination of ſuch 


Leaſes. And whereas after the Determi- 
nation of ſuch or any other-Leaſes, no Di- 
ſtreſs can by Law be made for any Ar- 
. rears of Rent, that grew due on ſuch re- 
ſpeftive Leaſes before the Determination 
thereof; *tis enatted, That it jhall and 
may be lawful for any Perſon or Perſons, 
having any Rent in Arrear, or due upon 
any Leaſe for Life or Lives, or for Tears, 
or at Will, ended or determined, to di- 
ſtrain for ſuch Arrears after the Determi- 
nation of the ſaid reſpecti ve Leaſes, in the 
ame 
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Jame Manner as they might have done, 
if ſuch Leaſe or Leaſes had not been 
ended or determined. | 

Provided that ſuch Diſtreſs be made , dba 
within the Space of ix Calendar Months Time. 
after the Determination of ſuch Leaſe, - 
and during the Continuance of ſuch + 
Laudlord*s Title or Intereſt, and du- 
ring the Poſſeſſion of the Tenant from 
whom ſuch Arrears became due. 

But that nothing in this Act contained Saving te- 
ſhall extend, or be conſtrued to extend, to ber Maje- 
let, hinder or prejudice her Majeſty, her . Kc. 
Heirs or Succeſfors, in the levying, reco- 
vering or ſeizing any Debts, Fines, Pe- 
nalties or Forfeitures, that are or ſhall be 
due, payable or anſwerable to her Ma- 
JN, her Heirs or Succeſſors, but that it 


l ſhall and may be lawful for her Majeſty; 


her Heirs and Succeſſors ; to levy, recover 
and ſeize ſuch Debts, Fines, Penalties 
and Forfeitures, in the ſame Manner as 
if this Af had never been made. 


Note, By an Act of Parliament 17 Car. 2. 
made at Oxford, in the Seventeenth cap. 7. 
Year of King Charles the Second, 
it is enacted, That whenſoever any 
Plaintiff in Replevin fhall be non- 
fuit before the Iſſue joined in any 
Suit of Replevin, by Plaint or Writ 
lawfully returned; removed, or de- 

K 3 pending 


Plaintiff 
non ſui ted 
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pending in any of the King's Courts“ 
at Weſtminſter ; That the Defendant | 

Suggeſtion. making a Suggeſtion in Nature of | ? 
an Avowry or Cognizance for ſuch } 
Rent, to aſcertain the Court of ſuch 3 
Writof In- Cauſe of Diſtreſs; then the Court 
quiryto the upon his Prayer ſhall award a Writ 
Sheriff. to the Sheriff of the County where 
the Diſtreſs was taken, to enquire ? 


by the Oaths of twelve mY and 
5 touch- 


lawful Men of his Bailiwic 

ing the Sum in arrear at the Time 

of ſuch Diſtreſs taken, and the Va- az 
lue of the Goods or Cattle diſtrain- O 
Ne. ed; and upon fifteen Days Notice t! 


given to the Plaintiff or his Attor- IF C 
ney in Court, of the fitting of ſuch f 
Inquiry, the Sheriff may enquire of | ? 

the Truth of ſuch Matters contain- | t 
ed in the Writ, by the Oaths off 
twelve Men, Cc. And upon Re- 2 


turn of the Inquiſition, the Defer- 
dant (that is, he that diſtrained) 
ſhall have Judgment to recover a- 
gainſt the Plaintiff the Arrearages 
of ſuch Rent, in Caſe the Goods or 
Cattle diſtrained ſhall amount un- 
Falue, to that Value; and in Caſe they 
EC ſhall not amount unto that Value, 
then ſo much as the Value of the 
ſaid Goods and Cattle ſhall amount | 
unto, together with his full _ 
| Q 


_ 1 Rr cc. ous 
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of Suit, and ſhall have Execution 
© thereupon by Fieri facias, or Elegit, 
or otherwiſe, as the Law ſhall re- 
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quire. And in caſe ſuch Plaintiff 
ſhall be nonſuit after Cognizance or 
Avowry made, or Iſſue joined, or if Verdi 


the Verdict ſhall be given againſt 277 ben 


ſuch Plaintiff, then the Jurors chat ge. E 


are impanelled or returned, to en- 
quire of ſuch Iſſue, ſhall at the 


| | Prayer of the Defendant enquire - 


concerning the Sum of the Arrear- 
ages, and the Value of the Goods 


5 or Cattle diſtrained: And thereupon 


the Avowant, or he that makes a- 
Conuſance, ſhall have judgment for 
ſuch Arrearages, or ſo much thereof 
as the Goods and Cattle amount un- 
to, together with his full Coſts, and 
ſhall have Execution of the ſame as 
aſoreſaid. | 

And if the Judgment in any of 1 
the Courts aforefail be given upon —— 
Demurrer for the Avowant, or h\mcmurrer-- 
that maketh Conufance for any 
Rent, the Court ſhall, at the Prayer 
of the Defendant, award a Writ to 
enquire of the Value of ſuch Di- 
ſtreſs; and upon the Return there- 
of, Judgment ſhall be given for the 
Avowant, or him that makes Co- 
nuſance as aforeſaid, for the Ar- 

K4 rears 
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rears alledged to be behind in ſuch 
Avowry or Conuſance, if the Goods 
or Cattle ſo diſtrained ſhall amount 
to that Value; and in Caſe they 
mall not amount to that Value, then 
for ſo much as they amount unto, 
together with his full Coſts of Suit, 


and have Execution thereof as afore- 
faid. 


Second Di- And in all Cafes aforeſaid, where 
fer. the Diſtreſs is not of the Value of 
#beRefidue the Rent Arrear, there the Party 


to whom theſe Arrearages are due, 
his Executors or Adminiftrators, may 
from Time to Time diſtrain again 
for the Reſidue of the ſaid Arrears, 
which formerly a Man could not 
do, for he might not diſtrain twice 
for one Rent; for it was accounted 
his Folly, that he took not a ſuffi- 
cient Diſtreſs at firſt, But now by 


the Statute, That and ſeveral other 
| Advantages are taken away from the 


Tenant. 

By the late AR, for the Amend- 
ment of the Law, 4 K 5 Anne, It 
is lawful for any Defendant or Te- 
nant in any Action or Suit, or for 
any Plaintiff in Replevin in any 
Court of Record, with the Leave 
of the ſame Court, to plead as 


many ſeveral Matters thereto E 
2 


* . <P a ods 
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he ſhall think neceſſary for his De- 
Provided, That if any fach M 

Provided, t if any lac at- Oe, 
ter ſhall, upon a Demutrer pin d. Vt 
be judged inſufficient, Coſts ſhall be 
given at the Diſcretion of the Court. 
Or if a Verdict ſhall be found upon 
any Iſſue in the ſaid Cauſe for the 
Plaintiff or Defendant, Coſts ſhall 
alſo be given in like Manner; un- 
leſs the Judge who tried the ſaid 
Iſſue ſhall certifie, That the ſaid 
Defendant. or Tenant, or Plaintiff 
in Replevin, had a probable Cauſe - 
to plead ſuch Matter, which upon 
the ſaid Iſſue ſhall be found againſt 
him. See more of Replevin in the 
next. Chapter. | | 


an 0 
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1 C H A P. V. ft. 
| Of Reſcons, in what Caſes it may to 
| 2 law/ul: Of Replevins, how || bi 
they may be ſued out; and of |) * 
1 Avowries to Declarations upon 8 

| _ Replevins. : a 
Reſcons, HE Word or Term Reſcous is | - 
what. derived from an old Norman FX 
Verb Reſcourer, which is in the Latin þ 
Recuperare, that is, to take from, to 1 
get again, or recover: So that Reſcue 0 
is as much as to ſay, to recover or ( 

| get again. what another hath taken 

| away. Coke 1 par. Inſt. 160. 


And'in the Senſe of the Law, Re- 
feous is Taking away and Setting a- 
gain at Liberty Goods diſtrained, or 
the Body of a Perſon arreſted, and 
in an Officer's Cuſtody. by Virtue 

of legal Proceſs. 
Of Diſtreſ- Such Kinds of Reſcous as appertain 
ſer. unto our preſent Subject, are of Di- 
ſtreſſes taken: and we are therein 
do conlider, in what Caſes it may be 
juſtifiable to reſcue Goods or Cattle 
diſtrained, and where. not.. 1 
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the Tenant: to make Reſcue. Ibid, 


If a Landlord diſtrain when there When 
is no Rent due, the Tenant may Huful, 
make a Reſcue, and hinder that Di- 
ſtreſs. Co. L. 4 f. 11. 

In like manner if a Landlord'come 
to diſtrain, and the Tenant: tender 
his Rent unto him, and the Lord 
will diſtrain notwithſtanding; in this 
Caſe the Tenant may make Reſcous, 

1 Inſt. f. 160. 

If Rent be in Arrear, and the Lord ,, Hob- 
diſtrain the Tenant's Cattle in the u.. 
Highway within his Fee; here alſo 
the Tenant may reſcue them, for no 
Man may diſtrain in the Highway 
but the King and his Officers by ſpe- 
cial Authority. Coke, Ibid. Magna 
Charta, F. 25. 

In like Manner, if a Landlord di-, . 
ſtrain Averia Carucæ, Goods of the Carucæ. 
Plough, where there is a- ſufficient 
Diſtreſs to be taken beſides; or if 
the Lord diſtrain any Thing that is 
not diſtrainable by Common Law or 
Statute: In this Caſe, it is lawful ſor 


f. 112. Raſtal Tit. Diſtreſs 10. 

But if a Lord come to diſtrain 
Cattle which he ſeeth within his 
Fee, and the Tenant or any others 
to prevent the Diſtrefs drive the 
Cattle away out of the Fee; the 

I. Lord 
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Heſu Suit. Lord may follow them with freſh 
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Suit, and diſtrain the Cattle, and the 


Reſeue u- But if the Lord be coming to di- 
ſtrain, and have not Sight of the Cat- 
tle within his Fee, though the Te- | 
nant drive them off on Purpoſe, or | 
if the Cattle after the View go out 
of the Fee of their own Accord, or 


fifeable, 


Neſcous 
returned. 


Damage 


alant. 


Tenant cannot juſtify a Reſcous of 
them, becauſe in the Judgment of 
the Law the Diſtreſs is taken within 


his Fee. Hugh's Grand Abr. 1 part. | 


P. 217. C. 21. 


if the Tenant after the View remo- 
veth them for any other Cauſe than 
to prevent the Diſtreſs; then if the 
Lord diſtrain them out of his Fee, 
the Tenant may juſtify a Reſcue. Co. 
1 par. Inſt. fol. 161. 

If the Lord diſtrain out of his Fee 
in Lands not holden of him, the Te- 
nant may make Reſcous, unleſs in the 
Caſes aforeſaid, Co. Lit. 161. a. 

If Reſcous be returned without 
ſhewing the Place where Reſcous was 
made, it is void, Mo, Rep. 112. 
pl. 562. 

If a Man come to diſtrain Cattl 
Damage feſaut, and ſee the Beaſts in 
his Ground, and the Owner of the 
Cattle drives them out before the 
Diſtreſs taken; the Owner of the 

f Ground 


\ %s 
F n * 
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Ground cannot follow and take 


le them, for if he do, the Owner of 
of the Cattle may reſcue them, for they 


muſt be Damage feſant; that is, doin 
Hurt at the Time of the Diftreſ? 
taken, and the Owner of the Ground 
may bring his Action of Treſpaſs. 
Coke, Bi A 

Tbe Lord cannot break open any pig: 
Gate that is locked, nor tk open Dia 
any Incloſure to take a Diſtreſs: So 
that if a Tenant lock up his Gates, 
and incloſe his Ground, ſo that the 
Lord cannot come to diſtrain, if the 
Rent be behind, and the Lord have 
had actual Poſſeſſion, this is a Diſ- 
ſeiſin. Coke, Ibid. But ſee the late 
Acts. 
For the Eaſs and ſpeedy Remedy Replevin. 
of the Country, in Caſe of Diſtreſles 
where the Cattle be pounded, the 
Statute hath provided, That every 
Sherift at his own County-day, or 
within two Months after he firſt re- 
ceives his Patent, is to depute and 
proclaim in his Shire-Town four De- Seri 
puties to make Replevins within his Deputies. 
County, which muſt reſide within 
twelve Miles one of another, on Pain 
of five pounds a Month for every 
Month they are wanting. 


80 
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So that when any Man's Goods are | | 

diſtrained or impounded, he may 

repair to one of theſe Sheriff's De- | 


Mo puties for that Purpoſe ; and there he 05 
l may have a Replevin (upon Plegii it 


de Retorn. habendum fi, &c. ) to cauſe 
the Goods diſtrained to be delivered 
to the Owner. 

i .. There is likewiſe a Writ De Re- 

i RoplegianipJegiari facias at the Common Law, 

fl whereby the Sheriff is commanded, 

| taking Pledges of Proſecution, to re- 


| | deliver the Goods diſtrained to the 
{ Owner: But fince the other is the 
readier and eaſier Way, this Writ is 
| out of Faſhion. 

| In a Replevin, he whoſe Goods are 
| Tenant i; diſtrained or impounded becomes the 


Plaintiff. Plaintiff, and declares againſt the- 
other for unjuſtly taking and detain- 
ing his Goods or Cattle contra vad. 
& pleg. &c. | 

| If a Landlord diſtrain, and car 

” I. the Diſtreſs to Hold, or out of the 0 

County, ſo that the Sheriff upon a 0 

Ri plevin cannot re deliver the Goods, ] 

c 
I 
] 


— e , eorcrrey 
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then upon the Sherift's Return of the 
Replevin, Tenavts may have a Writ 

| of Mithernam directed to the Sheriff, 

| to take as many of the Lord's Beaſts; 
or as much Goods in his keeping, till 
he have. made Deliverance. of Bu | 
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firſt Diſtreſs ; and if the Goods or 
Cattle be conveyed to a Fort or 
Caſtle, the Sheriff may command 
the Power of the County, and beat 
it down. Raſtal, Tit. Diſtreſs, 7. 

If a Diſtreſs be made in a Fran- Franchiſe. 
chiſe or Bailiwick, the Sheriff is 
to direct his Replevin to the Bailiff 
thereof to deliver them upon Pledges, 

Cc. 

And if he make no Anſwer, orSherif 
return that he will make no Deli-may enter. 
verance, or the like, then the Sheriff 
may enter into the Liberty and make- 
Deliverance ; and if the Diſtreſs was 
taken without the. Liberty, and im- 
pounded within the Liberty, then 
the Sheriff may enter and make De- 
liverance, and need not firſt to make 
a Warrant to the Bailiff of the Liber- 
ty. Stat. Marbl. c. 21. Weſim. 1 c. 17. 

2 Co. Inſt. 1 40, 194. 

The Plaintiff in the Repleving 
ought to have the Property of the — 
Goods in him at the Time of the 
Diſtreſs made; for if the Defendant 

claim Property, the Sheriff cannot 
reple vy the Diſtreſs, but the Pro- 

perty muſt be tried by Writ. 

So that if the Defepdant claim 
Property in the Goods diſtrained, 


then mult the Plaintiff. in the Reple- 
| vin 


_ 
T — r 


— — 
SENT — ——— — A 


208 


Two 


Kinds. 


Recor- 
dare. 


— = 
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Proprita- vin have a Writ De Proprietate proban. 
te pro- 


banda. 


da, directed to the Sheriff to try the 
Property; and if the 


Sheriff can proceed no further, unleſs 
the Plaintiff bring a Writ of Replegi- 
ari facias directed to the Sheriff, 


and then though he do return the Pro- 
perty, yet it ſhall proceed to Trial] 
in the Common Pleas upon the. Iſſue | 
of the Property, Co. 1. par. Inſt. 


"15. 

4 And 'tis noted, That there are two 
Kinds of Properties; that-:is, a ge- 
neral Property, which every abſolute 
Owner hath; and a.ſpecial Proper- 
ty, as of Goods pledged or taken 
to manure one's Land, and the like ; 
and of both theſe. a Replevin doth 
lie. Co. Lit. 145. b. 

But a Man cannct claim Property 
by his Bailiff or Servant. 

The Defendant in a Replevin, that 
is, he that made the Diſtreſs, may, if 
he ſee Cauſe, bring a Writ of Recor- 
dare, and ſo remove the Plaint upon the 
Replevin out of the Sheriff's County- 
Court into the Common Pleas; and 
if the Plaintiff declare not, he may 
bave a Retorn habend'. And then 

4 


Jury find- for 
the Plaintiff, then the Plaintiff muſt 
make Deliverance of the Diſtreſs: | 
And if it paſs for the Defendant, the | 
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he declare not, a Writ to enquire of 
Damages. 2 Co. Inſt. 339. 

And if a Replevin be depending 
by Writ aut of Chancery, the Plain- 
tiff or Defendant may remove the 


Plea by a Pone, and if the Plea bep,,,, 


depending in the County, the Plain- 
tiff may remove the ſame without 


= Cauſe; but the Defendant cannot 


move the ſame without Cauſe, which 
muſt be inſerted in the End of the 
Writ. 2 Co. Inſt. 339. Reg. Orig. 84. 


F. N. B. 69. 


If a Man by his Deed grant a Rent 
with a Clauſe of Diſtreſs 

further that he ſhall keep the Goods 
diſtrained againſt Sureties and Pledg- 
es till the Rent be paid ; this Grant 
is not good, but the Sheriff may re- 
plevy the Goods diſtrain'd notwith- 
ſtanding: For if ſuch a Diſtreſs 
ſhould be irrepleviable, the Current 


| of Replevins wou!d be ſtopped, to 


the great Damage of the Subject. 


If the Goods or Cattle of ſeveral Joinder. 


Men be diſtrain'd, they cannot join 
in a Replevin, but every Man muſt 
have a ſeveral Replevin: For in a 
Replevin it is a good Plea to ſay, 


the Property is to the Plaintiff and Property. 


to a Stranger; and where there be 
two Plaintitfs, that the Property is 
to 


s, and grant 1 


- 


ts 


fetti 
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to one of them. Co. 1 par. Inſtit 


F. 145- ' ww of t 
Driving If a Man take a Diſtreſs in one I othe 
Diſtreſs. County, and drive it into another, 1 


the Owner of the Cattle may ſue 2 R 
a Replevin in which County he the 


i pleaſeth. Comp. Att. 131. his 
1 Dead Cat- Tn a Replevin, if it be of two that 
4 tle, &c. Catt'e, one living, the other dead, f 
1 the living- ſhall be firſt demanded. IF in 
| Finch I. 1. c. 3. p. 25. ä of 


If the Cattle of a Feme Sole be and 
taken, and afterwards ſhe taketh a tak 
Husband, now he alone. may ſue the 

8 a Replevin. Vid. his 
—_— If the Plaintiff in Replevin do not- Ca 
on. 1 a | 
ſet out the Place where the Diſtreſs is: 
is taken as well as the Town, his | 


Declaration will be naught, and the I fr 
Avowant may overthrow him- upon the 
a Demurrer. Hob. Rep. 16. int Read in 
and Hawkes. or 


If a Lord diſtraia his Tenant th 
wrongfully, although the Cattle be va 
come back again to the Owner; yet to 
the Tenant may have a Replevin 
againſt the Lord, becauſe he cannot 
have an Action of © Treſpaſs againſt ri 
him. a 
Caution. The Plaintiff in a Replevin ought 

| to. be careful in giving his Inſtru- C 
ctions for it, for it muſt be certain in 
ſetting 


1 4 5. Landlozds and Tenants, 
tit ſetting down the Number and Kinds 
of the Cattle which are diſtrained, 
ne I otherwiſe the Replevin is not good. 
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er, The Avowant is the Defendant in 4wwry. 


ue 2 Replevin; that is, he that made 
he the Diſtreſs; and when he juſtifies in 

his Plea for what Cauſe he diſtrained, 
70 that Plea is called his Avowry, 


d, As if a Landlord diſtrains for Rent In bis own 


d. in Arrear, and the Tenant or Owner 

of the Cattle brings a Replevin, 
e and declares againſt him for unjuſtly 
2 taking and detaining his Cattle, and 
e the Defendant juſtifies he took it in 
his own Right, and ſo fhewing the 
t- $7 Cauſe of his. Taking in his Plea: This 


is an Awvowry. 


Right. 


But if the Defendant took the Di- Conuſance 
ſtreß for or in the Right of another,“ Bailiff. 


then when he hath ſhewed the Cauſe 
| in his Plea, he muſt make Conuſance 
or Acknowledgment of the Taking 
the Diſtreſs, as being Bailiff or Ser- 


vant unto him in whoſe Right he 


took it. 


There are four Manners of Avow- 
ries which a Lord may make upon 
2 Replevin : 

1. Avowry upon his very Tenant, 
Co. Lit. 9. f. 135, 136. 


2. Upon 


What A. 


V0ELrieh 


212. 


| king a Diſtrefs, as in Lands holden Ave 


Plaintiff's 
Advan- 
tage. Vide 
antea, 


1 , 
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2. Upon his very Tenant by thi?) 
Manor where the Tenant had, bat nd 
a particular Eſtate. | 
3. Upon his Tenant by the Ma. 
nor where the Lord had. but a par- 
ticular Eſtate.; and theſe three are ain 
Avowries at the Common Law. A 
4. The Lord may avow upon the ſoit | 
Matter in the Land as within his Fee: the 
This is provided by Stat. 21 H. 8. AVC 
c. 19. and is the ſafeſt Way for the 
Benefit of. the Lords; for by this lait 
Statute the Lord may avow the Ta- ce 


of him within his Fee, without na- g 
ming of any Perſon in certain; which | 

by the Common Law they cou'd Þ She 
not do, but were thereby compel'd Þ = 
to avow upon a Perſon in certain, * 
which often proved much to their q 

Damage and Prejudice: For by the * 
ſecret Fines, Recoveries, Grants, Pac 
and Conveyances, which the Te- Þ 5 
nants uſed purpoſely to frame. to No 
defraud their Lords, they were igno- 1 
rant upon whom to make their le- * 
gal Avowry.; which Inconvenien- * 


ces the fore - mentioned Statute. hath 
prevented. 

Now in an Avowry upon this Sta- * 
tute, the Plaintiff in. the Replevin, Re 
be he Tenant for Years or otherwiſe, 

| may 


* 


& Shewing that Part of it is not yet 
due, yet the Avowry may be good 
for the Reſidue. 1 Saund. 385. 
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way have every ſufficient Anſwet 
nd Aid, and every other Advantage 
in the Law to the Avowry, Dil- 
claims only excepted ; for becauſe 
the Avowry is made upon no cer» 
tain Perſon, he cannot diſclaim. 
And if ſuch Plaintiffs be non- Coſt and 
ſuit or barred, or -overthrown by Damages 
the Avowry, then the Defendant or the De- 
Avowant fha]l recover Coſts and! 155 
Damages againſt the Plaintiff, as the 
Plaintiff ſhould have done, if he had 
recovered in the Replevin againſt the 
Avowant. 

If any Avowry is made for Rent, 
and it appears by the Party's own 


But if it appears, that an Avowant 
has Title only 'to two Parts of the 
Rent, for which he avows, the whole 
Avowry ſhall abate. [dem 286. 

Alſo in an Avowry for Rent, and Nomine 
Nomine Pene together, without al- Pœne. 
ledging any Demand of Rent, the 
Avowry is good for the Rent, altho' 
it is ill for the Penalty. bid. 

Avowry for Rent due at a later Bar, 
Day, is not a Bar in Avowry for Rent 
due at a former Day; neither is a 
Recovery in Debt for Rent dne a 

| a later 


Plea, 
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a later Day, a Bar in Debt for Re . 


due at a former Day, as an Acqui 


tance is. 1 Lev. 43. 

In Replevin, the Defendant plead. 
ed they were the Beaſts of a Stran- 
ger: Whereupon the Plaintiff demur- 
red, becauſe twas only a Plea in 
Abatement. The Court ſaid, It was 
good either in Bar or Abatement, 
and that there needed no Avowry 
for a Return, becauſe the Beaſts be- 
ing not the Plaintiff's, the Avowant 
is to have the Return; and Judg- 
ment was given for the Defendant, 
2 Lev. 92. See before, Stat. 17 Car. 2. 
at the End of Ch. 4. 


If a Tenant hath Rent behind for ˖ 


divers Years, and makes a Feoftment 
in Fee, and the Lord accept the Rent 
or Service of the Feoffee due in his 
Time, he ſhall loſe the Arrearages of 
his Rent due in the Time of the Feof- 
for : For after ſuch Acceptance, the 
Lord cannot avow upon the Feof- 
for, nor upon the Feoftee, for the 
Arrearages due in the Time of the 
Feoffor ; but if the Feoffor dieth, 
although the Lord acgept the Rent 


or Service by the Hands of the Feof- 


fee due in his Time, yet he ſhall 
not loſe the Arrearages, becauſe be 
is now by the Law compelled to 

| avow 
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row upon the Feoffee ; and what 
ih > Law enjoins him to, -ſhall not 
be prejudicial unto him. 

If the Plaintiff in a Replevin be 

n- Þ nonſuit, or otherwiſe by Avowry Nonſuit, 
= Þ barred or overtkrown ; then the&< 
in Þ Defendant or Avowant ſhall recover 
as Coſts and Damages againſt the Plain- 
t, tiff, as the Plaintiff ſhould have done 
or had, if he had recovered in the 
Replevin againſt the Avowant. See 
before, Ch. 4. 

For the Learning of Avowries, 
See D' Anvers's General Abridgment, 
Tit. Avowry, J. 644, 645, Cc. 
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Caution 
again 
W. 262 


Maſte, 
how. 
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CHAP. VI. 


In what Caſes a Tenant or othe ther 
ſhall be ſaid to commit Waſte ii of | 
Houſes, Gardens, Woods, Pa tak. 

_ ſtures, Orchards, &c. and what t © 
Waſte ſhall be puniſhable, and 
what not. ; 


inn 
tho 

T concerns every Tenant, of what FT hin 
Nature ſoever his Tenure be, to 1 
be very careful herein ; for he may 2 wh 


in committing Waſte ſoon become 
obnoxious to the Law, and incut | is 3 
great Damage. =: 

I ſhall therefore by Way of Cau-| 
tion ſhew you in what Caſes a Te- 
nant may commit Waſte, fo as to 
render himſelf liable to Loſs and | 
Puniſhment; and then how far a Þ 
Tenant may act upon his own Te- 
nure, and not commit any punifh- Þ 
able Waſte. 

If a Tenant for Life or Years, of 
in Dower, do pull down any of 
the Houſes or Tenements, or ſuffer 
them to be uncovered, to the Rot- 
ting or Deſtroying of the Timber or 

Ma- | 


— 


& 


] 


— 


— 
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aterials of the Houſe, this is Waſte. 


Co. 1 par. Inſt. f. 53 
So likewiſe if Glas- Windows be Glaſi Min- 


ö broken down or carried a Way, it is dows. 
Waſte, though the Tenant glazed 


them himſelf, for the Glaſs is Part 


Jof the Houſe. It is alſo Waſte to 
take away Wainſcot, if it be fixed 
to the Walls or Poſts of the Houſe. 


It is likewiſe Waſte to take away Doors, 


Doors or Windows, or any Thin 
3 annexed or fixed to the Freehold, al- 
though the Tenant fixed them there 
4 himſelf. 


If a Tenant build a new Houſe BuMaing. 


4 where none was before, it is Waſte ; 
And if he ſuffer it to be waſted, it 
is a new Waſte. 


The Pulling down of a Stone- Walt. 


ö Wall or Mud-Wall of an Houle, is 
8 Waſte. Coke, Ibid. 


If a Tenant of a Park, Warren, Park: &c. 


7 Dove-Houſe, or the like, do not 
leave ſuch ſufficient Stores as he found 
when he entred, it is Waſte; and 
ſo it is to ſuffer a Park-Pale to decay, 


whereby the Deer are loſt or dil- 


7 perled, 


If the Tenant ſuffer the Houſe to Fe/lins 
be walted, and then fell Timber to Timber. 
repair them, this is a double Waſte. 


Co. 1, Par. Inſt. 53. 
L Waſte 
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© Timber, 
' Waſte &c. 


Willows, 
Bir c h,&c. 


Hatels. 


any otherw 


3 0 
— 1 d 


The LAWS concerning Ch. 6 
Waſte is properly in Houſes, Gar- 
dens and Timber-Trees; that is, Oak, 


Aſh and Elm, which are counted! i 


Timber generally in all Places; 
except in ſome Copyholds Elm h, 


not. 


Now theſe Timber-Trees are ſaid Þ* 
to be waſted, either by cutting them! 
down, 'opping-or topping them, ot 

le decaying the Tim.“ 


ber. 


them is Waſte. Idem. 


Or if a Tenant ſuffer the young 
Germins of Trees to be deſtroyed,| 
this is Deſtruction, and . puniſhable] 


in Waſte. 


To cut down any Trees, as Wil. 
lows, Birch or the like, which ſtand} ? 
and grow in the Defence and with-| 
in View of the Dwelling-Houſe, ö 


Waſte. 


by themſelves. 


If a Tenant. grub up or deſtroy a ö 
quick Fence of White Thorn, it is \ 


Waſte, Co. 2 par. Inſt. f. 53. 


And in ſome Countries where Tim. 
ber is ſcarce : Beech is accounted} 
Timber, or other Trees uſed for build- 
ing Houſes; and there the. Cutting of 


” * "AP 


It is a Waſte to cut down Hazel 
which grow not under the great 
Trees, but in a Quarter of the Wood 


Burn- | 


growing there but Underwood, the 


mongſt the Underwood, there he 
may cut all the Underwood. 


they bear Fruit, though they lie a- Trees, &c. 


is ſince made otherwiſe; yet if it | 
| & happen through the Negligence of a 


8 0 A | = _— 
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Burning of an Houſe by Negli- Houſe 
gence or Miſchance was Waſte. But burning. 


Servant, ſuch Servant forfeits 100 J. 

or to be ſent to the Work-Houſe for 
7 Eighteen Months. See at the later 
End of this Treatiſe. | 
Where is a Wood, and nothing Woods. 


Z Tenant cannot cut all: But if it be 
7? a Wood where great Trees grow a- 


It is Waſte to cut Apple-trees, if Fruit 


long the Ground, 

It is alſo Waſte to cut Damſin- 
Trees, or any Fruit-Trees growing 
in a Garden or Orchard. 

To dig for Gravel, Chalk, Clay, Digging. 
Brick, Earth or Stones, or the like, 
is Waſte; and fo it is if a Tenant 
dig for any Mines which were not 
open at the Time of the Leaſe 
made, | 

To ſuffer a Bank or Wall of the Sea Banks 
Sea to be in Decay, ſo that by the &c. 
Flux and Reflux of the Sea the Marſh 
is overflown, ſo that it become unpro- 
fitable, is Waſte. 

L'3 But 
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But if the Sea break in ſuddenly 


by a violent Tempeſt, it is no Waſte, Þ 


It is Waſte alſo if a Tenant ſuffer 
the Banks of any River or Water to 
decay, whereby the Ground is ſur- 
rounded, or becomes unprofitable ; 
ſo it is to ſuffer Paſture-Ground to 
be ſurrounded ſo as it become ruſhy, 
or Arable-Land, ſo that it becomes 
tough Clay. 

Arable. It is Waſte for any Tenant to con- 
vert Arable into Wood, or Meadow 
into arable. 


Puniſh- The Puniſhment in Waſte is tre- 
ble Damages, and Forfeiture of the 


ment. 


Place waſted. 


There is Voluntary or Actual Waſte, | 


and Permiſſive _—_ R 
we An Action of Waſte lieth again 

— Tenant by the Courteſy, Tinzne 
for Life or Years, Half a Year, or 
Tenant in Dower, by him that hath 
the Eſtate of Inheritance, in any of 
all theſe Caſes before-mentioned. 

Cnardian. But Waſte doth not lie againſt a 
Guardian in Socage, but an Action of 
Account or Treſpaſs. 

Elegit. Neither doth Waſte lie againſt a 
Tenant by Elegit, Statute-Merchant 
or the Staple; but an Action of Ac- 

count after the Debt and Damages 


levied. | 
Watte 


— 
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enly Waſte doth-not lie againſt a Te- 4t Will. 
ſte, T nant at Will: But if ſuch Tenant 
ffer voluntarily pull down Houſes, or cut 
to] ?} down Timber-Trees, or the like; in 


ſur- this Caſe the Lord may have an Acti- 

le; on of Treſpaſs againſt him. Co. 1 par. 

to ut. 54 | 
hy, But againſt a Tenant in Mortgage, An- 
nes either an Action of Waſte or an Ac- es, 
count will lie againſt him, becauſe 


n- bis Eſtate is conditional. Noy's Max. 
d- P. 33. 

If two or mors Joint-Tenants or Feint Te- 
re- |; Tenants in Common, be in a Houſe, . 
he] and one will repair the Houſe, and 

the other will not; in that Caſe, he 
te, | that will repair it, may have a Writ 

de Reparatione facienda. 

ſt If a Landlord covenant to repair Repairs 
nt the Houſe, and doth it not, in this 
or |}. Caſe the Leſſee may cut Timber 
th growing upon the Ground and re- 
of | pair it, though he be not compellable 


| thereunto, and ſhall not be puniſh- 
a | able in Waſte for ſo doing. 


f No Man can have an Action of 4#;on by 
} Waſte, unleſs he have the immediate whom. 

a | Efﬀate of Inheritance; but ſometimes 

t | another ſhall join with him. Coke, 


- 8 2 par. Iaſi. p. 53. | 
As if a Reverſion be granted to Foinder. 
Two, and the Heirs of the One, 
6 | 3. they 


N 
: 


4 
[ 
| 
| 
4 
þ 
f 
. 
N 
, 
2 
. 
4 
f 
: 


=" Ip ——— —— — un oft} 
* _ ” Cn * 


222 


Copart- 
METS. 


Surrender, If a Tenant for Life ks Waſte, | 


S tranger. 


of Waſte. 


In like Manner the ſurviving Co- 


partners, and the Tenant by the 
Courteſy ſhall jbin in an Action of 
Waſte. 


If a Tenant for Years commit 


Waſte and die, no Action of Waſlle 


lieth againſt his Executors or Admi- | | 
niſtrators, for Waſte done before | 


their Time. 


If there be two Copartners of a z 


Reverſion, and one of them dies, the 


Aunt and Niece ſhall join in an Acti-- 


on of Waſte. Kitch, f. 244 


and aſter ſurrender his Eſtate, and 
tae Leſſor accepts it; the Leſſee is 
diſcharged of the Waſte. 

If a Stranger commits Waſte upon 
the Lands which one holdeth for Life 
or Years, the Tenant ſhall ſuffer for 
it, and is left to take his Remedy 
over, againſt him that did it. 


Delivery of If a Landlord coverant to deliver 


Timber, 


Timber out of the ſame Land to re- 
pair the Houſe let, and will not 
deliver it, and for Defect thereof 
the Tenant will not repair it, but 
ſuffers the Houſe to fall down; 
this is Waſte in the Tenant, and he 
is puniſhable for it. : 
ut 


The LAWS concerning Ch. 6. 


they two ſhall join in an Actien]“ 


E a 


Ü 
- 


oy. 


But if the Timber be to be taker 


out of the Lands, and be not deliver- 
Jed, then the Tenant is excuſable if 
he fuffers the Houſe to fall, and no 


| Action of Waſte lies againſt him. 


If a ſingle Woman rent Lands and. B yy. 
q ” * . * 
marrics, and her Husband commits Band. 


Waſte and dies, ſhe ſhall be puniſhed 
for this Walte done by her Husband. 


Idem. 
But if a Leaſe be made to a Man 


and his Wife, and her Husband com- 
7 mits Waſte and dies; in this Caſe, 
the Wife ſhall not be puniſhed for 
2: fuch Waſte, unleſs ſhe agree to the 
7 Eſtate. | 
17 If a Woman be Tenant for her Simile. 
* Life, and marries, and her Husband 


commit Waſte, and the Wife dieth; 
the Man is not puniſhable for this 
Waſte : But if a Woman be poſſeſſed 
of a Term of Years, and takes a Huſ- 
band, who commits Waſte, and the 
Wife dies; here the Man is liable to 
an Action of Waſte, for the Waſte 
by lim committed, becauſe he en- 
jayeth the Term of the Leaſe. Coke, 


i par. Inſt. 54. 


If a Man make a Leaſe for Life or p,,,.» - 
Years, and after grants the Rever- granted. 


tion for Years, the Leſſor ſhall have 


no Action of Waſte during the Years; 


L 4 for 


2h. 6. Landiows and Tenants; 223. 


E ˙ aA Ron ele 2. 
5 — 


; ? a 
, Ls #54 « "&- 


to maintain his Action. 


termined. and the Term end while it is de. 
pending, yet the Writ ſhall not abate: 
For although the Plaintiff cannot re- 
cover the Place waſted, yet he ſhall 

recover the treble Damages. 
Ceſtui Likewiſe if one be Tenant for 
que vie. Term of another's Life, and makes 
Waſte, and afterwards the Ceſtui que 
vie dies, here the Leſſor ſhall re- 
cover treble Damages, but cannot re- 
cover the Place waſted; for that falls 


to him by the Death of the C:/tui | 


| que vie. Co. 1 par. Inſt. f. 285. 
What re- Tf Waſle be done in one Corner of 
covered. , Wood, that Place only which is 
walled ſhall be recovered : But if it 
be done here and there about the 
Wood, then the whole Wood ſhall 
be recovered, or as much wherein 
the Walte ſparſim is done. Co. 1 Juſt, 


3 ſo in Houſes, ſo many Rooms 
ſhall be recovered wherein there is 
Waſte done. 
Hedge- If a Man make Waſte in cutting 
YOWS, Trees which grow in Hedge-rows, 
which incloſe Paſtures, nothing ſhall 
be recovered but the Place 3 
that 
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for he himſelf hath granted away the. 
Reverſion, in Reſpe& whereof he h 


Leaſe de- If an Action of Waſte be brought! 


— 
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that is, the Circuit of the Roots, and 

not the whole Paſture; but if Trees 

grow ſcatteringly about the Paſture, 

'ght| then the whole Paſture is forfeited if 

de- | they be cut. Pract. Reg. 654. 

te: It is a good Plea in Bar to a Writ of Prag. 

! Waſte, to ſay that the Houſe fell by 

ball | ] a ſudden Tempeſt, although the Te- 

nant did covenant to repair it; but it 

for | is no Plea in an Action of Covenant. 

kes It is alſo a good Plea in a Writ of 

que | 7 Waſte, to ſay, that the Houſe was 

re- ruinous at the Time of the Leaſe 

re- | making, and the Timber ſo putrified 

and rotten that it fell. 

I ,̃tꝗ is alſo a good Plea, to ſay, that 
the Plaintiff had entred upon the 


Th we 
IH —- 
. Oo 


of | } Land, before which Entry no Waſte 

1s was made ; or that he ſurrendred, 

it and the Plaintiff did accept, before 

be which Time no Waſte was made. 

all |} If a Tenant doth waſte, and aſter- gende, 

in |? wards ſurrender , and the Leſſor 

ff. | agrees; yet the Leſſor may have an 
Action of Waſte, and recover treble 

ns |} Damages. Co. 1 par. Inſt. f. 285. 

is |: If an Action of Waſte be brought 3 
by Husband and Wife in Remainder 5. 

8 in Special Tail, and the Wife dieth 

„ | (the Suit depending) without Iſſue; 

ll JF; in this Caſe the Writ of Waſte ſhall 


5 | abate, 


r L 5 If 
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Without 
Impeach- 
went. 


Ren- 
Charge. 


Releaſes. 
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If a Leaſe be made to hold to one 
without any Impeachment of Waſte | ? 
the Leſſee may cut down Trees! 
and convert them to his own Uſe: 
But if the Words be, to hold without!“ 
Impeachment of any Action of Waſte, | ! 
in this Caſe, if the Leſſee cut down Þ 
Trees, the Leſſor may have them 


Idem f. 220. 

If a Tenant for Life grant a Rent- 
Charge, and after doth waſte, and 
the Leſſor recover in an Action of 
Waſte, he ſhall hold the Land charg- 
ed during the Life of the Tenant for 
Life; but if the Rent were granted 
after the Waſte done, the Leſſor ſhall 
then avoid the Grant made by the 


Leſſee for Life. Coke, 1 par. Int. 


223, 224. 

If a Tenant in Fee releaſe to his 
Tenant for Life all his Right, yet be 
Mall have an Action of Waſte. Iden 


J. 345. 


And if a Tenant in Tail make a 
Leaſe for his own Life, yet he ſhal 
have an Action of Waſte. 

* But if there: be a Tenant for Life, 
the Remainder to another in Tai} 


and he in the Remainder releaſe to } 
the Tenant for Life all his Right and 
State in the Land; he cannot after- © 


wards have an Action of Waſte; a 


* 


P 
5 
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Tf the Grantee of a Reverſion Pleas. 


bring an Action of Waſte, the Leſſee 

may plead generally, that he hath 
nothing in the Reverſion. 

If a Leſſee before his. Term begin, Leſſee. - 
enters into the Lands let to him, and 

do an Act which amounteth. unto: 
Waſte, the Leſſor ſhall not have an; 
Action of Waſte for the ſame. 


None ſhail have Judgment to re- 


| cover in an Action of Waſte, where 
the Waſte comes but to 12 d. or ſuch 
ga ſmall Sum 


If Waſte be done upon Lands. let Cee. 


! for Term of Years or Life, by one 

! againſt whom the Leſſee can have no. 

7 Remedy in Law for committing the 
2 fame Waſte, the Leſſee in ſuch Caſe - 
is not puniſhable for the ſame by the 

1 Leſſor, except there be a Special 


Covenant in the Leaſe, that he ſhall 
not permit nor ſufter Waſte to be 
done. Coke, 1 par. Inſt. f. 303. 

If the Houſe be uncovered when the 
Tenant cometh in, it is no Waſte in 
the Tenant if he ſuffer it to fall down. 

The Riſing of a new Frame. of a 
Houſe which was never covered, is 
no Waſte, If a Houſe fall by ſudden-g,qg., 
Tempeſt, or be burnt by Lightning, Teypep. 
or deſtroy'd by Enemies, or the like, 
without any Default of the Tenant, 

6 0 
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or was ruinous at his Coming in, and 
fall down; this is no Waſte. 


rowing upon the Ground; but 
e muſt not make the Houſe any 


Waſte. ' 
W If a Tenant fix a Furnace, and not 


it is no Waſte. 

If a Tenant in Fee fix a Furnace 
in the Middle of the Houſe, the Heir 
ſhall have it, and not the Executors, 

If a Houſe fall by a great Wind or 
Tempeſt, the Leflor ſhall have the 
Timber, for it is no Waſte, and the 
Leſſee is not bound to build it up a- 


ain. 
Relief in Chancery for Waſte. Vi- 
dle antea. 


Diooin; Digging of Land by a particular 

Land 2 Ten 5 Waſte. Dyer, Loy Lit. 
Rep. 295. 

But not if it be for bettering the 

Ground: Vet if a Copyholder build 

a new Houſe upon Part of the Land, 

it has been adjudged a Forfeiture; 

for though the Land is bettered, yet 

it is In another Kind. Id. & 22 H.6. 

i XA Leſß 
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Re-build- And the Tenant may build the! 
ing by Te- ſame again with ſuch Materials 26 
rant, remain, and with other Timber!“ 


larger than it was, for if he do, it Bh 


to the Walls nor Poſts of the Houſe, Þ 
if he take it away within his Term, 


„„ — 
i 
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Lit. Rep. Ibid. Altho* one Acre now 
was better than three before; but 
it was in another Kind, 


but if the Tenant build it up again 
before an Action brought, he may 
7 plead that ſpecially. 1 Mod. Rep. 94. 


build a Corn-Mill, it's Waſte. 1 
Co. Lit. 53. 1 Rol. 507. 3 Rol. 815. 


; without pulling it down, it muſt be 
7 pleaded ſpecially. 1 Mod. Rep. 94. 


2 Curti] 
Waſte in the whole Houſe. Idem. 


A Leſſee of Land made it a Hop- 
ground, and it was adjudged Waſte, ground. 


To pull down an Houſe is Waſte; Pi, 


To pull down a Malt-Mill, and 
Idem. 


If a Houſe could not be repaired _ 


Waſte in the Houſe is Waſte in the What 
„ and Waſte in the Hall is Wafte. 


To convert a Brewhouſe into Te- 
nements is Waſte alſo, altho' they be 
of greater Value. 1 Lev. 30g. 

As is obſerved before, if a Te- Agi, 
nant make Waſte in cutting of Wood when. 
or Timber contrary to the Proviſoes, 
Exceptions or Covenants in his Leaſe ; 
for ſuch a Breach the Landlord may 
bring his Action or Covenant before 
the End of the Term. 

Now Waſte is a Forfeiture, but if Fyfeirare, 
a Copyholder by Cuſtom hath been 
fined, or removed it, that proves that 


tis no Forfeiture; for where the Law 
g1Ves 
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gives the Lord another Recompence, 
the Lord will not make a Forfeiture: 
And the Lord may purſue a Copy- | 
bolder with Amerciaments till he 
pluck up a Hedge. Lit. Rep. 267. 
Some Obſervations concerning the Cut- 
ting, Spoiling and Stealing of Wood. 
43 El. e.7. By the Stat. 43 El. c. 7. If any ſhall 
Cutting, be convicted by his own Confeſſion, 
— or by the Teſtimony of one Witneſs 
fad Ks. upon Oath, before one Juſtice of Peace 


or Head Officer, to have unlawfully 
cut or taken away any Grain growing, 
robbed any Orchard or Garden, dig- 
ged up or taken any Fruit-T rees, bro- 
ken any Hedges, Pales or other Fen- 
ces, cut or ſpoiled any Weods or Un- 
der-Woods ſtanding and growing, os 
the like, or to have been Acceſſary 
thereunto ; he ſhall, within ſuch 


Time as the Juſtices or Head. Officer 


ſhall appoint, pay for the firſt Of- 
fence to the Party grieved ſo much 
as the Juſtice or Head Officer ſhall 
ſet down: And in Caſe the Party of- 
fending be not able to pay it, or do 
it not according to Order, then the 
Offender is by them or either of 
them (reſpectively) to be committed 
to the Conſtable or other Officer * 

e 


| 
| 
4 
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the Place where the Offence was 
committed, or the Party apprehend- 1 
ed, to be whipp'd; and fo for every | 
Offence afterwards, and proved as 
aforeſaid, the Offender is to have the 

like Puniſhment of Whipping. 

If the Conſtable refuſe or negle& 
to whip the Offender, any ſuch Ju- 
ſtice of the Peace or Head Officer 
may commit him to Priſon without 
Bail, till he whip or cauſe to be 
whipped the Party offending, as a- 
bove declared. 

No TJuftice may execute this Sta- 
tute for Offences done to himſel$ 
unleſs he be aſſociated with one or 
more Juſtices of Peace, whom the 
Offence does not concern. Vide the 
Statute 43 Eliz. c. 7. To which the 
Statute 15 Car.. 2. cap. 2. has added 
the following Proviſions, viz. 

Every Conſtable, Headborough, Bay Stat. 
or other Perſon in every County, 15 Car. 2. 
City, Town Corporate, or other e. 2. 
Place where they ſhall be Officers 
or Inhabitants, ſhall have Power to 
apprehend, or cauſe to be apprehend- 
ed ſuch as they ſuſpe& for having or 
carrying, or any Ways conveying, 
any Burden or Bundles of any Kind of 
Wood, Underwood, Poles, or young 
Trees, Bark or Maſt of Trees, or arc 
Gates, 


r 
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Gates, Stiles, Poſts, Pales, Rails ot 
Hedge-wood, Broom or Furze. 

If any Perſon be ſuſpected to have 
any fuch Woods, Underwoods, &. 
any Officer, by Warrant under the | $i 
Hand and Seal of one Juſtice, may 
enter by Virtue thereof into the Þ 
Houſes, Out-Houſes, Yards, Garden; 
or other Places belonging to ſuch 
Perſons, and whereſoever they find 
any ſuch, they may apprehend thoſe 
Perſons, and alſo thoſe who are 
ſuſpected to have cut and taken the 
ſame, and carry them before a Ju- 
ſtice of the Peace of the County, 
City, Cc. and if he in whoſe Cuſto-- 
dy ſuch Wood, &c. is found, cannot 
give a ſatisfactory Anſwer and Proof 
to the Juſtice of his buying the ſame, 

„he ſhall be deemed a Convict with- 
Forfeiture. jn the Statute 43 Eliz. The Forfei 
ture for the firſt Offence as the 

Juſtice ſhall appoint, not exceeding 

Ten Shillings, and Commitment to 

the Houſe of Correction, or Whip- | 

ping, ſor not performing the Juſtices Þ* 

rder; for the fecond Offence, 

Houſe of Correction and hard La- 
bour for one Month; for the third, 
to be deemed an incorrigible Rogue, 

Buyers of ſuch ſtolen Wood may 

be ordered to pay treble Value to 
the 


| — 
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or the Owner, &c. to be levied by 
Diſtreſs and Sale; and for want of 
dare] ſuch Diſtreſs, Commitment to Goal 
. without Bail for a Month, where he 
the is to remain at his own Charges. 
may! Note, No Perſon is to be puniſh- 
the] ed by this Statute, that hath been 
eng, | puniſhed by any former Law for the | 
uch! lame Offence; nor is any Perſon to be 
fing! queſtioned for any Offence within this 
oſs © Statute, unleſs within ſix Weeks after 
are | the Offence committed. 
the | 3 Note alſo, By a late Stat. 1 Geo, c.48. 
Ju- If any Perſons ſhall maliciouſly cut or 
ty, þ {ſpoil any Timber-Trees, Fruit-Trees or 
to- other Trees, the Party damaged there- 
not | by ſhall have Satisfaction from the In- 
of © habitants of the Pariſh, and the ſame is 
ne, | to be viewed, and Damages and Coſts 
to be recovered as in Caſes of Hedges 
and Dykes overthrown in the Night 
by the Stat. 12 E. 1. And any two Ju- 
Ng ſtices where the Offence was, or the 
to | © Seſſions may on Complaint of any In- 
p- 7 habitant or the Owner, cauſe the Of- 
ſender to be apprehended, and finally 
„ determine the Offences, and commit 
the Offender to Correction and hard La- 
1, bour for three Months Sant Bail, and to 
„ | be publickly whipp'd once a Month. 
y | Andifanyſhallmaliciouſly ſet on Fire 
o | any WoodorUnderwoodorCoppice,he 
dall ſuffer as a Felon by the ſaid Statute. 


8 F. 
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CHAP. VIE 
The Dot rine conterning Common of 


Cattle, &c. bet ween Landlord and N 


Tenant. 


Common, ommon ſignifieth, in our Com- 

what, $ mon Law, that Soil or Water, 
whereof the Uſe is common to this 
or that Town or Lordſhip; as Com- 
mon of Paſture, (termed Communia 
Paſture.) Bratt. I. 4. c. 19 & 40. 

Piſcariz, Common of Fiſhing, Commu nis 
Piſcariæ. Id. J. 2. c. 34. 


Turba- Common of Turbary for digging 
riz\ of Turves, Cemmunia Turbariæ. 1d. 
J. 4. c. 41. 
Common of Eſtovers, Communia 
Eſtove- 


riorum. Eſtoveriorum. Kitch. f. 94. See Eſt 
vers in Tabula. 

Diviſion - Again, Common is divided into, 

into three, 1+ Common in Groſs; 2. Common 
Appendant, and Common Appurte- 
nant; 3. Common by Reaſon of Vi- 
cinage or Neighbourhood. Vide Cy, 
Lit. 121. a. 


1. Common Now Common in Groſs is a Li: 


in Groſs. berty to have Common alone, (that 
is, without any Land or Tenement 
in 


| 


* 


N 
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q 
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' 


mon Appendant and Common Ap- 


— . Ke 
Batt * 
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in another Man's Land) to bimſelf 
for Life, or to him and his Heirs, 
and it is commonly paſſed by Decd 
of Grant or Specialty. Old Nat. 
Brev. 31 & 37. Cowel's Taterp. verb. 


Common. 


Mr. Cowel farther ſays, That Com- 2. Common 
Appendant 


| and Com- 
purtenant are in a Manner confound- „ Ap- 


fed, as appears by Fitz. Nat. Brev. purtenant. 
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V. 180. and are defined to be a Liber- 


e 


- 

o 
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o 


' 
; 


hath it without Limitation of this or 


ty of Common appertaining to, or 
depending of ſuch and ſuch a Free- 
hold; yet Kitchin, fol. 94. ſeems 
to make this Difterence, That he Difference 


which hath Common Appurtenant, ie Con- 

mon Ap- 
that Kind of Beaſls ; but that thig?**"*"*» 
again is controlled by Dyer, f. 70. b. 


Numb. 19. And that he who hath Com- 


mon Appendant, hath it but for Beaſts And Com- 
commonable, as Horſes, Oxen, Kine mon Ap- 


and Sheep, being accounted fitteſt Pendant. 


| for the Ploughman, and not of Goats, 


Geeſe and Hogs. Whereupon the 
Author of the New Terms of the Law 


addeth another Difference, which is, 


z 
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That Common Appurtenant may be Aatber 
ſevered from the Land whereunto PHerence. 
'tis appurtenant, but not Common 
appendant. 
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. Originalof The Original of Common Ap. 


Common is expreſſed i Lit | 
pendant is expreſſed in 4 Lit. . 
— Rep. f. 3 4. to this Purpoſe: Vix. Tha; 

when a Lord enſeoffed another h 


arable Lands to hold of him in So- 


cage, as all Tenure in the Beginning Þ* 
(according to Littleton) was; The 
Feoffee, to maintain the Service af! 
his Plough, had Common in the Waſy 


of his Lord for his neceſſary Beall 
to gain and compoſt his Land, and 
Two Cau- that for two Cauſes : One, for that 
fes. (as then it was taken) it was tacitly 
implied in the Feoffment, by Reaſon 
the Feoflee could not gain or com- 
poſt his Land without Cattle, and 
Cattle could not be ſuſtained with- 


out Paſture, and ſo by Conſequence 


the Feoffee had, as a Thing necel- 
ſary and incident, Common in the 
Waſtes and Land of the Lord. The 


ſecond Reaſon was, for Maintenance 


and Advancement of Tillage, which 
is much regarded and favoured in the 


Law. 


Fu Cauſe or Neighbourhood, is a Liberty that 
of Vici- the Tenants of one Lord in one 
nage. Town have to common with the 
. Tenants of another Lord in another 
Town: Which Kind of Common 

they that challenge may not put 


their 


Common for Cauſe of Vicinage 


Th. 


2 Excuſe of the Treſpaſs. Co. Lit. 122. 
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Their Cattle into the Common of 
Ihe other Town, for then they are 
[Wiſtrainable ; but turning them into 
heir own Fields, if they ſtray into 
their Neighbour's Common, they 
muſt be ſuffered. See the Terms of 


the Law, and Cow. Inter p. verb. Com- 


I mon. 


That if there be Common by Rea- —— 
ſon of Vicinage hetween two Ma- zer incl 
nors Time out of Mind, &c. yet one 

may incloſe againſt the other. Co. 

Lit. 122. 4 Co. 38. b. So it's ſaid, if 

he incloſes any Part of his Common, 

the Common pur Cauſe de Vicinage is Privilege 
gone. But in ſuch a Caſe, if the « Copy- 
Lord of one Manor incloſes, he ſhall bolder. 
not bind a Copyholder of the ſame 

*Manor, but that he may have Com- 

mon for Cauſe of Vicinage as he had 

before. Mic. 3 Jac. in Banco, per Hobert. 
Where there is Common for Cauſe The Cattle 


of Vicinage between two, yet one gbr to 


cannot put his Cattle into the Land 2 
of the other, but they ought to — 
| eſcape there of themſelves by Reaſon 
of the Vicinity, for this is but an 


N Whether 
It was ſaid, That every Common — 


ſor Cauſe of Vicinage, is a Com- on ought to 


mon Appendant, and that a Man be Cauſa 


for ſuch Reaſon need not preſcribe ; Veina- 
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Where one 


of the Com- 
mons hath 
but 50 


100, 


Shack. 


$3 


* Lv 
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but that it is ſufficient to ſay, Tha 
he and all thoſe whoſe Eſtate, G. 


have uſed to intercommon Cauſ; 


Vicinagii ; but yet it's doubtful, ar} 
13 H. 7.13. b. there is a Preſcription 


for Common Cauſa Vicinagii. And 


in Poph. 201. dubitatur, whether it 
was ſufficient that he and all the Oc. 


cupiers of &c. have had, Cc. 
- Reſolved per Cur. 
That if there be Common for 
Cauſe of Vicinage between the Town 


of A. and B. and A. hath fifty Acre 
Acres, and of Common, and B. hath an Hundred 
the other Acres of Common, the Inhabitants 


of A. cannot put more Cattle into 


their Common than the fifty Acres 


will depaſture, without any Regard 
to the Common of B. for the Orig 
nal Cauſe of this Common was not 
the Profit of either Town, but to 
prevent Suits in open Countries for 
reciprocal Eſcapes from one Field 
into the other. 7 Co. 5. b. 


As for Shack in the County o 


Norfolk (which is a Sort of Common 


for Cauſe of Vicinage) and the Com-FJ i 


mencement thereof, vide 7 Co. 5. 


Before we ſee farther into Com- 
mon Appendant, Cc. it will be cor 
venient to inquire after the Com 


Fir 


mon of the Lord. 


« i 
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For Common as Lord. 


The Lord of the Manor ſeiſed of Wo 
the Waſtes in which the Tenants wmonws 


have Common, may, it's ſaid, feed Lord. 
| . he Common by Part or all, of com- 


mon Right without Diſturbance, 18 
E. 3. 43. 18 AY. 4. But whether the 


Lord by Preſcription may be reſtrain- 
ted to a certain Number, wide 2 


Koll. Abr. 267. Pla. 2. 


If the Owner of the Soil grants to hen 


another Common without Number Grantſans 


there, yet the Grantee cannot uſe Number. 


the Common with ſo many Cattle, 


that the Grantor ſhall not have 
ſufficient Common for his Cattle, 


12 H. 8.2. Bridgm. 5. 1 Kol]. Rep. 365. 


I Saund. 345. Co. Lit. 122. 3. 1 Roll. 
Abr. 399. Pl. 5. 


So where a Man claims Common Upon 


without Number by Preſcription or Clzimby 


MM. ach 


Cultom, for it is againſt the Nature © * 
of the Word Common to exclude * 


the Owner of the Soil, and it was 
implied in the firſt Grant, That the 
Owner of the Soi! ſhould rake his 
reaſonable Profit there. Co. Lit. 122. 
2 Rol. Abr. 265. Letter I. 

And tho' per FN. B. 1: 5D. Com- Where 


mon without Number is not admea- , rene 


ſurable; 
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ſurable ; yet if the Commoner ſur. Fo- 
charges it, the Lord may diſtrain, ca 

| Vide 1 Saund. 345. has 
May agif The Lord by Preſcription my Vi 


Cattle. agiſt the Cattle of a Stranger in the Þ 
Common ; but without Preſcription 
he cannot. 3o E. 3 27. 

May i- He may licenſe a Stranger to put] 

ceaſe in his Cattle, if he leaves ſufficient . Co 

Stranger. Common for the Commoners. 2 Mod, Þ 
6, 7. 275. 7. 

May not And if A. grants Common to B. 1. 

defeat bis in 2 certain Place, 4. cannot after- Þ K 

ewnGrant. wards erect a Rick there; for by the 2. 
Grant the Cattle of B. are to range ee 
over the whole Place without Re- Þ Al 
ſtraint, and it ſhall not be in the 
Power of A. to defeat his own Grant. 1 be 
Cro. Fac. 271, 272. int Farmer 6 Ce 
Hunt. Vide Telv. 201, 202. 

If he alin If the Lord alien in Fee the Soil | 


in Fee. where the Common is to be taken, I be 
Saving, faving his Power of Feeding as Lord, Þ di 
e. be ſhall have Common there as Lord, 1 P? 

And if Fe Lond, wich ©. Þ be 

. nd if the Lord, without any Sa- 

2 ving, aliens the Soil where the E g 
Saving, mon is to be taken, his Common . 
&c. as Lord is gone by the Feoffment; Ws 


bur the Alienee of the Soil may feed it 
as the Lord might have done before: 
For 
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For that this Common is given, be- 


b. 6 
ſur. | 


train, BY cauſe it is n his Soil where the Lord 
| has it, and not becauſe he is Lord. 

may \ Ibid. 

1 the Þ 

ption Þ Of Common. Appendant. 

put That Common Appendant is of 

cient ö Common Right. 26 H. 4. 


Med, That tis not Common Appen- Appendant 
dant, unleſs it has been Appendant Timeoutef 
. Time out of Mind. 40 Ed. 3. 10. b. Mind. 
ſter- Keilu. 129. b. Bro. Com. 16. 5 A. 
the 2. For ſuch Common cannot be 
nge created at this Day. 5 Af. 9. Fitz. 
Re. Aſſixe 134. 26 H. 8. 4 
the! That Common Appendant may 47! the 
ant. be through all the Lear, ſaving a Tear ſa- 
6 certain Time, at what Time the ung, $6 

Lord feeds it. 27 E. 3. 86. b. 
boa Alſo. it ſeems, that Common Ap- Limited 

pendant may be limited upon Con- en Con- 

rd, dition. 37 H. 6. 34. Fitz. Treſp. tion. 
d. Fas Br. Common 13. 

That Common Appendant may Ttualimited, 
. be unlimited; ſo quam diu he pays &c. 
2 ſo much; ſo tam diu as he ſhall be 8 
on living upon ſuch a Houſe to which 2 
the Common is Appendant, Jbid. * 


'r M So 


2 


* 
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After Com So Common Appendant may be 
ſevered, to common after the Corn is ſever- 
till, Ke. 24 till it is re-ſowed, 37 H. 6. 34 

And if Part only is re- ſowed, he may 
common in the Reſidue. Telv. 185, | 
2 Brownl. 189. Br. Common 13. 


2 


After Hay So it may be to common in the Mes. : 


carried, © dow after the Hay carried, till Can- Þ 
till, c. dlemas. 17 Elix 3. 26. b. 34. 5 
So it may be to common in the! 

Paſture from the Feaſt of St. Augu-Þ* 

ſtin to All Saints, &c. Ibid. f 

So it may be to common two! 

Years af. Years after the Corn cut and car- 
ter, &c, Tied away, till it is reſowed, and“ 


Js two That a Man may have Common 

Places Appendant for thirty Cattle in one] 

Place, and to the ſame Land, Com- 

mon Appellant alſo in another Place 

for Part of the ſaid Cattle, and ſo 

may _ it where he pleaſes. 17 EA 

| 3+ 34. 9. = . 
UntilLang That a Man may preſcribe for Þ 

re-ſowed Common in certain Lands from the 

by Conſent. Time the Corn is ſevered, until the Þ 

Land ſhall be ſowed again by the Þ 

Aſſent of the Commoners ; for by Þ 

the Law the Owner cannot plougi 

where another hath Common. 1 Leon. 

73. int! Hawks and Molineux. 
80 


— 
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So a Man may preſcribe for Paſtu- Fr tu 


LA rage for two Geldings in a thouſand Ge/dings 
Acres of Meadow, from the firſt 2 


5 

7 Day of May, till the Graſs be there 
cut and made into Hay; for being 
in ſo great Quantity of Land, the Go- 
ing of two Geldings there cannot ſo 
defoul or debruiſe it, hut that Hay 
may well be made thereof. Cro. 
Fac. 37. int Sir John Thomas and 
. 7 Laſſels. 
It ought to be Appendant to ara- Tv what it 
ble Land, but not, to other Land may be. Ap 
which is not arable, nor to a Houle : Pendint. 
Neither can it be Appendant to Land 
Which is approved within Time of 
Memory out of the Waſte of the 
Lord: Neither can Common of Tur- 
7 bary be Appendant to Land. 26 H. 8. 
44. 5 A. 2. 9. Br. Com. 13. 16. Fitz. 
Alſize 134. 
3 Alſo it ought to be for ſuch Cattle h. , 
gas plough his Land (to which it is Cattle. 
Appendant as it ſeems) and compeſter 
it, viz. Horſes and Oxen to plough 
the Land, and Cows and Sheep to 
compeſter it. 37 H. 6. 34. Br. Com. 
13. Com. Lit. 122. 

But he may not uſe it with Goats, hat ct. 


uph Geeſe, or ſuch like, for theſe are 
eon. not neceſſary to do, ut ſupra. 37 H. 6. 


| 34+ Br. Com. 13. 
90 | M 2 | And 
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manner of -Cattle is not good, becauſe 
it comprehends, Goats, Geeſe, and 
ſuch like; but this is Common A 


14. 1 Roll, Abr. 40 1. pl. 2. 
Comm Again, the Common is admeaſu- 


rable. 


Vide poſtea concerning Admeaſure- 
ment, | | 
8 Viz. For all thoſe which are Levant 


He. A. 32. b. 11 H. 8. 12. Br. Com. 8. 


Team Tall be Levant and Couchant ; but 
and Con- there ſaid, That the Chief Juſtice 
chant, in the Circuit held for ſo many 
Cattle as the Land to which, G. 
may maintain in the Winter, ſhall 


What ſpall 1 Vent. 54. And that ſo many Beaſts 
be ſaid Le- may be faid Levant and Couchant 
vant and upon a Houſe as may be tied there, 
Conchant. and are uſually to be maintained in 
the Houſe. 2 Brounl. 101. But pri 

Taugh. 253. in a common Intent, 

Cattle cannot be Levant upon a Mel- 

ſuage onlv, | 

1 That 


Not forall And therefore a Preſcription to. 
 mammer of have Common Appendant for all 


purtenant. 37 H. 6. 34. Br. Com. 13, 5 


admeaſu- rable according to the Quality and f 
Quantity of the Freehold, to which 
he claims to have this Common Ap- 


pendant. 37 H. 6. 34. Br. Com. 13. 


many Cat- and Couchant upon the Land, 15 Ed f 


And per Noy zo. dubitatur, what Cattle 4 


be ſaid Levant and Couchant. Id: j 


ww Haz 0& 


GS ) Te Wo... Mk A 


4 


Ch. 7. Landlows and Tenants. 245 


That he who claims Common by Þy Iaba- 
Force of a Preſcription, as an Inha- bitant of ” 
bitant of a Town, ſhall have no other OE 
Cattle to common there, but what 
are Levant and Couchant within the 
* ſame Town. 15 E. 4. 32. b. Br. Com. 
8. for there is no Diverſity between 
this and Common Appendant. Sce 
I after. 
That Common Appendant may x4, de h- 
by Uſage. be limited to any. certain mited. 
Number of Cattle. 17 E. 3. 27. 

34. b. 

SGenerally the Commoner cannot y ho 

uſe the Common but with his own Cattle. 

. proper. Cattle. 11 H. 6. 22. b. Fitz. 
Com. 3. Br. 47. 22. A. 84. Br. Com. 

40. Fitz. Aſſiſe 228. 

lf the Commoner hath not any gyborrows 

Cattle to manure the Land, he may ed Cattle. 

[3 borrow. other Cattle to manure it, 

and may ufe the Common with them, 

for by the Loan they are in a man- 

ner made his own Cattle. 45 E. 3. 26 

11 H. 6. 22. b. 14 H 6. 6. b. 22 A.. 

84. Br. Com. 5, 14, 406. Br. Ssiſiu 5. 

Fitz. Com. 3,47. Fitz. Treſ. 33. Fitz. 

Aſ. 228. 

He cannot agiſt the Cattle of a May not 
Stranger. 11 H. 6. 22. a. 11 b. 22. %, &c-- 
AJ. 84. Fitz. Com. 3. Br. 40, 47. 
35 Fitz. A0 228. i 


—— 
* - 
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Strangers If he takes the Cattle of a Stran- 
Cattle ta- ger to fold, and. folds them accord. 
en to feld. ingly, being Levant and Couchant 


upon the Land, he may uſe the Com- 


mon with theſe Cattle, for he has: Þ 
ſpecial Property in them for the 


Time. Mich. 10 Car. B. R. int Jaſon 
and Hellyard, per Cur. 
' Grantalle Where Common is grantable over 
over. or not. Vide Roll. Abr. 46. pl. 15, 16, 


UgorClaim If a Man as Inhabitant of a Town, 


as an In- claims Common for all manner of 
babitant. Cattle in a Place, and claims the 


Common by reaſon he is an Inhabi-! 


tant there, he ſhall have no other 
Beaſts to common there but thoſe 
that are Levant and Couchant: And 
Grant ſans if a Man grants ſans Number, the 
Number. Grantee cannot put in ſo many Cat- 
tle. but ſo that the Grantor may have 
ſufficient Common in the ſame Land. 
12 H. 8. 2. 15 E. 4. 32. b. | 
Ey reaſon 


. Max's Common for all manner of Cattle by 


Perſmm, leaſon of his Perſon. 15 E. 4. 33. Br. | 


Com. 8. Vid. 1 Roll 366, 398. Br. Com. 48. 

Void, ye But if a Man c aims Common by 
ſaying Le- Preſcription for all manner of com- 
vart and monable Cattle in the Land of ano- 
Couchant. ther, as belonging to a Tenement, this 
it's ſaid is a void Preſcription, be- 

cauſe he does not ſay it is for Cattle 

Levant 


That a Man may preſcribe to have : 


* 4 o 
1 S * dad rad 
: « N p - þ 7 
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T Levant and Couchant upon the Land 

to which he claims it to be Appur- 

S tenant, for a Man cannot have Com- 
mon ſaus Number Appujtenant to 
Land; and when he claims the Com- Fun Con- 
mon for all Cattle commonable, and nen ſans 
does not ſay for Cattle Levant and Number, 
7 Couchant upon the Tenement, this 

2 ſhall be intended Common fans Num- 

ber, according to the Words; for 
there is not any Thing to limit it, 

when he does not ſay for Levant What ſhait 
and Couchant; adjudged in Error, befo in 
„int Cobham and White, Mich. 14. d. 
Car. Rot. 403, 404. 


Said to be nought upon a general Helped aj- 
Demurrer, but that is helped aſter fer Verdi. 
Verdict. Int Cheadle and Miller. Vide 
1 Lev. 196. 1 Saund. 227, 346. 1 Vent. 

164, 165. 1 Mod. 6, 7, 75. 3 Mod. 
162. Co. Ent. 656. Cro. Fac. 44. 
But if a Man preſcribes for Com- Need not 


mon for a certain Number of Cat- /ay Levant 


and Cou- 


el $ ongin rtai 2 
e, as belonging to certain L nd, t. : 


he need not ſay Levant and Cou- 
chant. 2 Mod. 185. See the Diverſity 
adjudged, and 1 Koll. Abr. 401. pl. 4. 


I Vent. 163. 1 Mod. 75. Cro. Jac. 27. 


It is doubted whether a Corpora- I, G by 
tion may preſcribe, That every Bur- a Corpora- 
gels of 1. ſaid Corporation hath ten. 
Time out of Mind had Common 

M 4 in 


wum 


enn 
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in Groſs ſaus Number in a certain | . 
Place for all their Cattle, int Mille 4 
and Spateman. 1 Saund 345, 346, 


And that the Chief Juſtice poſitively þ . 
Nor ſans ſaid, There could be no Common k 
Number. in Groſs ſans Number. Vide 1 Med. } 
6, 7. dubitatur. 7; 
How the But 2 Jon. 115. 2 Lev. 246. in an { 
Preſcripti- Action between the ſame Parties i 
en ought to a Diſturbance in the Uſage of the! } 
Common, it ſeems to have been ad-! ö 
judged a good Preſcription. Vide Þ* 7 
Hard. 111. Yet wide Co. Lit. 122 
this is one of the Commons there FY 
enumerated: And 3 Mod. 290. arg 
endo admitted, but ſaid, The Pre-! , 
ſcription muſt not be laid to be 44] 
libitum ſuum. Et vide March, 83. ; 
Ina F Preſcription for Common omi: 
emfpore anni in a Foreſt, &c. and itt 
was not found to be a Foreſt. Hard I 
3 
* pro om- "ir in a Bar to an Avowry for Da- | 
* nibus E- mage feaſunt, the Defendant preſcribes FR ; 
* quis, god for the Common in the Flace where 
| 3 WY nes Cc. pro omnibus Equis, Cc. and fo ju- 3. 
U 2 — , SF | q © 
: ſtities the putting in his Gelding Ft, 
KY there; this is a good Plea, for E- 


quus is a general Name, and com- 
prehends Celdings as well as Horſes, 
and Geldings in common Speech 
ue called Horſes, but. for Mares it 

15 


Lat L * ; 
_—_ WAY 
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is not ſo adjudged. Cro. Elix. 798. 
int Stapleton and Morſe. 

If in Bar of an Action of Treſpaſs cum 
the Defendant pleads, that he, and claimed by» 
all thoſe whoſe Eſtate he hath in the % Name 


Manor of M. have Time out off F- 
Mind had Paſturage for. two Geld- 
ings in the Place where, and ſo ju- 
ſtifies, this is a good Plea; for ſuch: 
Common may be claimed by the 
Name of Paſturage; adjudged, Cro. 
Elix. 27. inter Sir John Thornhill and 


bad Common pro Magnis Averiis (for Averiis. 
great Beaſts) in the Place where, 


Cc. and fo juſtifies his putting in 


the Geldings to uſe the Common; 
this is a good Plea: For Magna A- 


reria may well be intended Horſes 


4 - - * 
** 1 


; Oxen, Kine, or ſuch other Beaſts 
of theſe Kinds which are . common- 


able, and by the. common Phraſe of 

People are well known amongſt them, . 
and there needs no Averment that 

the Gelding was one of the Magna 
Averia; adjudged, Cro. Jac. 508. 
ir Standred and Shoreditch. 

But 


M 5: 


250 The LAWS concerning Ch. 3. 


Magna But whether a Man may preſcribe 
74 i for Common pro Magnis Averiis, viz, 
„io Bidentibus, &c. 1 Saund. 227, 
dubitatur. And the Chief, Juſtice ſaid, 
Sheep were great Beaſts in reſpe& 
| of Conies, &c. 

Sheep and Vide 2 Roll. Rep. 173. where the 

Yearlings. Caſe of Standred is adjudged, and 
there ſaid, That all manner of Cat- 
tle, except Sheep and Yearlings, ſhould 
be called Magna Averia. 

Common If a Man hath Time out of Mind 

Appurte- had Common of Eſtovers in a cer- 

nant of E- tain Place to be burnt in ſuch a 

overs: Houſe, and to mend the old Houſes 
and old Hedges; this is not Com- 
mon Appendant, but Appurtenant, 
11 H. 6. 11. b. 

As appur- And if a Man and his Anceſtors, 

tenant to and all rhoſe whoſe Eſtate he hath 

a Houſe. in a Houſe, have had Common for 
two Beaſts in a certain Place; this 
alſo is not Appendant, but Appurte- 
nant. 11 H. 6. 12. 

Grantbly Upon a Grant of Common by a 

Deed, how Deed of Bargain and Sale of Black- 

Appurte- acre, which Deed is afterwards in- 

nant by roll'd ; this was held a good Com- 


* = mon Appurtenant to B. although the 


after 44, Grantee had nothing in the Land at 
the Time of the Grant; and though 

it ſhall not relate to ſettle the Eſtate 

| in 


1 7 gre F * A p e p « * — 
wennn eee * 2 | * * 


„ | Ch. 7. Landloꝛds and Tenants. 
de in him ab initio, inaſmuch as this has 
, | Reference to the Bargain and Sale, 
rand to the Eſtate which he had by 
4 Force thereof. Mich. 15. Fac. B. R. 
4 inter Gauen and Stacy. . 

And ſo it is where the Grant of 79 an after 
Common had Reference to that which Purchaſe. 

a Man ſhould afterwards purchaſe ; 
for it is not neceſſary that he ſhould 
have the Land at the Time of the 
Grant. Jbid. 

So if a Man bargains and ſells To the [n- - 
Blackacre to B. and after before the rolment of 
| Deed is inroll'd, by another Deed © Deed- 
grants a Common to the faid B. for 
{ all the Cattle which ſhould manure 
and eat the ſaid Blackacre, and after 

the Deed is inrolPd ; this ſhall be a 

good Common Appurtenant to the 

ſaid Blackacre; and the Court ſaid it 

ſhould be ſo without any Help of Re- 

lation. Int eaſdem Partes ut ſupra. 

So where a Man grants to B. x, , con- 
Common for all his Cattle which ngen 
manure Blackacre, and after he pur- Eftatee - 
chaſes it; this was (aid to be a good 
Common Appurtenant to this Acre 
upon a Contingent, though he had 
nothing in it at the Time, &c. int eaſ- 
dem Partes ut ſupra; but here is made 
a Quære, inaſmuch as the Grant 
had no Reference to a future Pur- 

chaſe... 


2 Wn. | . 2 | A * , 
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chaſe. Vide 1 Roll. Abr. 400. pl. 


| 55 6. 
ToLandin H. ſeiſed in Fee of a Waſte called 


another N. Heath, granted to the Prior of $ 
Place. and his Tenants in S. Common in 
| IJ. pred”, Habend to them and their 
Succeſſors as Fenants in Fee; and 

this was. ſaid to be Common Ap- 
purtenant to the ſaid Land which the 

Prior had in S. aforeſaid, for that it 

could not be a Common ſans Num- 

ber, but referred to the Land, Inter 
Sacheverell and Porter, 1 Roll. Abr. 400 


pl. 7: Cro. Car. 482. 1 Jones 297. Ad- : 


judged upon a ſpecial Verdict. 


Common in One granted to another a certain 
Groſs Aſſart with Common of Turbary, Þ 
as belonged to two Hides: of Land 

with the Appurtenances in D. and 
Sram de this was ſaid to be a Common in Þ 


Novo. Groſs, being a Grant de Novo, not 
by Preſcription, and not Appurtc- 
nant to the ſaid Aſfart ; adjudged, 
5 A.. 9. Fitz. Aſſize 134. 

Cm If A. as Appurtenant to a certain 

re art Meſſuage, * twenty Acres of Land, 

ed and re- hath Common in the Land of B. 

wives. and after B. enfeofts A. of the ſaid 
Lands, in which, c. by which the 
Common is extinguiſhed; and at 
ter A. releaſes to B. the ſaid Meſſuage 

\ and twenty Acres of Lands, with al 
| Come 


| 
f 


- 
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Commons, Profits and Commodities 
thereunto appertaining, or occupied, 
or uſed with the ſaid Meſſuage: This 
is ſaid to be good Grant of a New 
Common for the Time Trin. 39 
Eliz. int Bradſhaw and Eyre. Cro. 
Eliz. 570. | 

But becauſe it was not there aver» guermen 
red, that this Common was there- of Uſer. 
with uſed at the Time. of the Leaſe, 
it was adjudged againſt the Defen- 
dant who claimed the SR a 

So if a Copyhold Meſſuage eſ- 5 ac 
cheats, to which before * in — 
the Demeſn of the Lord did belong, eſchrats. 
and the Lord by Deed grants it by 
the Name of a Meſſuage, Cc. and 
of whatſoever Common to the ſaid 
Meſſuage belonging, Cc. or with 
the ſame uſed. 2 And. 168. Cro. 
Elix. 794. | 

If a Man preſcribes to have Com- Mood no: 
mon of Eſtovers to his Freehold, ſcil. 4ppmree- 
a Houſe, he cannot preſcribe to ſell nt !9/e#t 
the Wood, for this cannot be Appur- 
tenant, 11 H. 6. 11. b. Vide Noy 145. 
but muſt ſhew they are to be burnt 
or ſpent in the Houſe. 1 Sid. 354 
but he may preſcribe to build. new 
Houſes. Cro. Jac. 25. 


A S 


' Toa Fold- 
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But to So a Man may preſcribe to have 
burn, &c. s much Turf yearly as two Men 
can dig in one Day. -1 Lev. 231. 
Commen A Man may preſcribe to have Com- 


Appurte- mon Appurtenant to a Manor for 
nant to a all manner of Cattle. 14 H. 6. 6. b. 


Manor. and it is noted to be there ſaid, Com- 
mon Appendant, which cannot be 
Vide 1 Roll. Abr. 401. Let. M. pl. 2 
Fitz. Treſ. 33. Br. Com. 14. 

tos be So a Man may preſcribe to have 


Freehold, Common Appurtenant to his Free- 
hold for all manner of Cattle. 20 
AJ. 8. Br. Com. 41. 

A Man may preſcribe that he and 
Courſe for all thoſe whoſe Eſtate he hath in 
300 Sheep. the Manor of D. have uſed to have 

a Fold-Courſe, ſcil. a Common of Pa- 

ſture for ſheep not exceeding three 
hundred, in a Field, ſcil. C. Field, 

as Appurtenant to the- ſaid Manor; 

tho? he does not preſcribe to have 

| Levant them Levant and Couchant upon the 
and Couch-ſaid Manor, there being a certain 


ant. Number limited. Mich. 11 Car. B. R. 
int Day and Spooner. Vide ante for 
how many Cattle. Term. Mich. 6. 
Car. Rot. 183. 

n That a Man may preſcribe to have 

— 2 Common Appurtenant for his Cattle 


not commonable; as Hogs, Goats, 
and ſuch like. Co. Lit. 122 
That 


Ch. 7. 
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8. Br. Com. 41. 
| Common Appurtenant for Hogs Le- Levant, 


Mich. 5 Fac. per Cur. 8 


Stranger. 13 Ed. 3. 37. agiſt. 


r 


That a Man may preſcribe to have 4! every 
Common Appurtenant to his Freehold Seen. 
for all manner of Cattle, at every 
Seaſon of the Year; adjudged, 25 A. 

T hat a Man may preſcribe to have Br, Has 


vant and Couchant upon ſuch Land. &c. 


How Common Appurtenant may be uſed. 


He that hath Common Appurte- How he 
nant, cannot agiſt the Cattle of a may not 


But he may borrow Sheep of ano- May bor- 
ther to compeſter his Land, and with youu Sheep. 
tueſe he may uſe the Common. 14 H. 
6. Fitz. Treſp. 33. Br. Com. 14. 

That a Man may uſe a Common With what 
Appurtenant to his Manor with Cat- Cattle. 
tle that are for his Houſhold. id. 

Vide 1 Roll. Abr. 401. Let. N. pl. 2, 
3. Br. Com. 14. | 

But he cannot uſe the Common What nos 

with Cattle that are to ſel]. Lid. 


Of Common in Groſs. 


Common Appendant cannot be Not from 
made Common in Groſs, for this h 


for Cattle Levant upon the Land, to 
which 


CC EY * 


e ä 


mw | 


which, &c. and therefore it cannot 
be ſevered without Extinguiſhmern, 
No Seve- O E. 4. 39. 26 Hen. 8. 3. Cro. Car, 


rance. 542. That it. may not by Grant be 


ſevered from the Soil. 


Not from 80 Common Appurtenant for Cat. 1 


Common tle Levant and Couchant upon the 
Appurte- Land, cannot be made in Groſs for 


nant. the aforeſaid Cauſe. Nevil 384. 19 


H. 6. 33. 6 Br. Com. 33. But that 
Common Appurtenant for a certain 
May be Number of Beaſts may be granted 
granted over. Cro. Fac. 14. per Cur adjudged 
I that it could not by Grant be ſever- 
ed from the Land, becauſe he had it 
only ſub-modo, viz. for Beaſts Levant, 


6 FE 
May in If A. and all thoſe whoſe Eſtates be 


Groſs by a hath in the Manor: of D. have had 
Grantover. Time out of Mind a Fold-Courſe, ſcil. 
Common of Paſture, for any Number 

of Sheep not exceeding 3oo, ir} a cer- 

tain Field, as Appurtenant to the ſaid 

Manor; he may grant over this 
Fold-Courfe to another, and fo 

make ir in Groſs, becauſe the Com- 
For 4 cer- mon is for a certain Number; and 
rain Num- by the Preſcription, the Sheep are 
not to be Levant and Couchant up- 

on the Manor: But it is a Common 

for ſo many. Sheep Appurtenant to 

the: Manor, which. may be ſevered 

| from 
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a from a Manor as well as an Ad- Mich may 


vowſon without any Prejudice to the be ſevered. 
Owner of. the Land where the Com- 

mon is to be taken. Mich. 11 Car. 

B. R. int” Day and Spooner, Cro. Car. 

e 432+ 1 Jon 375. 1 Roll. Alr. 432. pl. 

„ 4. intr' Mich. 6 Car. Rot. 183. 

But there the Caſe was whether May be 
it might be granted over with Par- granted 


cel of the Manor, and ſo ſhould pg fur 


* S 


' Appurtenant to this Parcel? And it is 
1 | 24judged in Banco, that it ſhould pals 
as Appurtenant to this Parcel, and ſo 
„ © beld- per Cur in B. R. 
That a Man may preſcribe to Fr what 
baue it for all manner of Cattle: 15 E. Cattle. 
| + 33: | 
1 a The Grantee of Common for à2 N ef a 
certain Number of Cattle, cannot Stranger. 
common with the Cattle of a Stran- 
ger. 18 E. 4.14.6. 
If a Lord licenſes à Stranger to Upon the, 
put his Cattle into the Common, Terd' Li- 
this ſhall be intended of commona- ec. 
ble Cattle only, and not of Hogs. 
2 Mod. 7. but if the Licence be for 
2 particular Time, tis otherwiſe. Lid. 
Ik f in an Action of Treſpaſs brought 
by a Commoner againſt a Stranger 
| for putting his Cattle into the Com- 
mon, whereby he could not have 
Common in fo large a manner; and. 


the. 


— 
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If pleading the Defendant pleads a Licence from Þ 
« Licence, the Lord to put his Cattle there, ; 
but does not aver there is ſufficien Þ 
left, Common left for the Commonen, Þ 

This is no good Plea; though it mag 
be objected, the Plaintiff may reply 
thereunto, yet being the very Gift of; 
the Action, the Defendant ſhould ; 


muſt aver 
Sufficient 


have pleaded thereto: Adjudged int 
Smith and Feverel. 2 Mod. 6. 


Muſt ſpew But in an Action againſt the Lord, 
the Plaintiff muſt particularly ſhew Þ 


the Sur- 


(Barge. the Surcharge. 


By whoſe If a Commoner have no Cattle, he 


Cattle. cannot agiſt the Cattle of others to 


uſe the Common. 45 E. 3. 25. b. Br. 


Com. 5. Br. Seiſin 5. 22 Af. 84. br f 


Com. 40. Fitz. A/. 228. 
Not of Te- So he cannot command his Te- 


nants at nants at Will, to uſe it with their 


FL. Cattle in his Name. hid. ut ſupra. 
— ani his Land. he may uſe the 
Common with them, for they are in 
a manner his Cattle by borrowing; 
and the Cattle which manure the 
Land, of Right ought to have Com- 
mon. 45 E. 3. 25. b. 22 A. 84, C. 

| ut ſupra. 
Appendant If a Man at all Times have uſed 
and not Common with his Cattle Couchant 
Groſs. and Levant in certain Places, and 
not 


But if he borrow other Cattle to 


; 2. Br. Com. 3. But without ſuch A- Benefit by 
verment, this is no good Grant. 9 H. Averments 


7 Grant as above, yet if the Cattle of Benefit by 


* * I * 3 
4 . 1 a 44 
D . 


Srant. Jbid. Br. Com. 5. 
| manner, and after he occupies and future Oc- 


Cattle, and after he becomes ſo poor the Gran- 
that he hath no Cattle; yet the ** 


P 
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Fnot with other Cattle coming; this 

is Common Appendant to this Place, 

and not in Groſs. 22 Af. 36. 13 Co. 

66. Br. Com. 23. 

If a Man grant Common to ano- yp, ha 

ther for Years, and do not declare be 4 good 

in what Place he ſhall have it, this Grant. 

is void. 9 H. 6. 36. Br. Grant 5. | 
If a Man grants to another Com- Ubicung; 

mon ubicunque Averia ſua ierint ; Averia 

© (whereſoever his Cattle went) this ſua ierint. 

is a good Grant by Averment, in 

what Place his Cattle fed at that 

Time of the Grant, before or after. 

9 H. 6. 36. Br. Grant 5. Fitz. Com. 


{ali 2 


* 6.36. | 
; Again, if a Man make ſuch 4 Where no 


the Grantor did never fecd in any the Grant, 
Place before the Grant, or at the 
Time of the Grant or after, the 
Grantee ſhall have no Benefit of the 

But if he grants Common in that Upon 4 
manures 100 Acres of Land with hiscabation by 


Grantee ſhall have the Common in 
the 100 Acres. Ibid. 
So 


CT” 


TV . 
.. 9 
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So upon ſuch a Grant, if the 
Grantor at the Time of the Grant 
or aſter, feeds his Cattle in any Place, 
the Grantee may common there alſo, 
9. H. 6. 36. 

So upon ſuch a Grant of Common, 
ubicunque Averia of the Grantor ie. 
rint, if the Grantor put his Cattle in 
his Garden or-in his Corn, the Gran- 
tee may put his Cattle there alſo. Lid. 

But if there be ſuch a Grant, and 
the Grantor dies, *tis made a . 
If the Grantee ſhall have Common 
after his Death? 1bid, 

And if a Man grants Common to 
another for all his Cattle through- 


tbroughout out his Manor, yet he cannnot com- 
the Maror. mon in the Garden of the Grantor's 


Parcel of the Manor, but only in 
ſuch Places where a Man of com- 
mon Right ought to common. Did. 
Br. Com. 

But upon ſuch Grant he may com- 
mon in any reaſonable Part of the 
Manor, tho' not Waſte or Common 
before; adjudged, Cro. Car. 599. For 
by the Grant there is no Reftraint to 
the Waſte or Commons. 


Quando» Again, if a Man grant Common to 
cunque another, quandocunque Averia ſua 


5 — — - — — — 
- ” _ : FX =>. a. * R — — A 


ierint, (whenſoever his Cattle ſhould 
noo), the Grantee. ſhall not have 
Com- 


Os i A SE 
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Common, but when the Cattle of 

the Grantee are in the Common. 9 

H. 6. 36. Fitz. Com. 2. Br. 3. Br. 

| Grant 5. Hob. 40. cited and agreed. 

Cro. Car. 599. but objected, that the 

8 Clauſe, Quandocunque, &c. is void, Hos in. 

„becauſe it reſtrains all the Effect of rended, 
„ the Grant. Reſp. econtra, for Modus &c. 
& Conventio, &c. And it is not in- 


, © tendable, the Grantor will forbear 

to put in his own Cattle to defraud 

the Grantee of his Common. Vide 

I Rep. 87. 

lk one grants Common to ano- ppyere 17 
f ther in his hand, every Year that it may be at 


lies freſh; this is good, though it be the Gran- 
it my Will, whether he ſhall have lr Wb 
any Profits, for I may ſow it. 17 E. 3. 


* * 

And if A. grants Common to B. here tbe 
=, 4 8 

in certain Land for all his Cattle, Intention 

which ſhall be Levant and Couchant and Limi- 


: 7 tation mu 
upon Black- Acre, where B. bath no- 2 


ching in Black-Acre, ſo that it can- : 
* © not be appurtenant; yet this ſhall 
" © not be a Common in Groſs, becauſe 
the Intention and Limitation of the 


Grant is to Cattle Levant and Couch- 


ant. Agreed int Gawen and Stacy. 
in. 15 Jac. B. R. h 


That 


0 
1 
] 
2 
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k Upon 4 That a Man may grant to ano 86 
on * ther, Common in one Place for 21 Cati 
$M 9 manner of Cattle, and in another Cate 
1 Place for ten Beaſts; and fo the back 
Grantee may put the ten Beaſts in 4 
either of the two Places. 17 E. 3. 


| good 
34. b. ; Br. | 
Seifin of Common, how obtained, &. N 2 
with 


Not by a A tortious Uſer of Common can- ATT. 
e:ytiovs not put one in Seiſin. 45 E. 3. 25. . P 
Uſer. Br Com 5. Br. Seifin 5. 22 4. 84 

Br. Com. 40. Br. Seifin 36. Fitz, A. ber, 


— 
Lhe) 


226, with 
Not by As a Commoner cannot get Sein Nun 
Tenantsat by Cattle which he agiſts, for ſuch 87 
Will. Uſer is not lawful; ſo he cannot gan FT 
Seiſin by the Uſer of his Tenants at Þ 3 
Will being his Servants with their Car ef 8, 
tle, by his Command, in his Name, 8 
for their Uſer with their Cattle 3 Com 


tortious. Lid. ut ſupra. |; Com 


Seiſin deli- But if the Commoner hath n I 8 
dered by Cattle, and fo takes the Cattle of 40 
the Terte- another, and the Tertenant deliven I not 
ant. Seiſin to the Commoner, and is pre- F 
ſent when the Cattle are put in, and F4 
he aſſents to the Uſer and Putting in, Hy 
or commands him ſo to do; this bW - 2 


a good Seiſin. 45 E. 6. 26, 22 4. 8. in R 


Br. Sei ſin 36. Fitz 
3 80 
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„do if the Commoner hath no By theCat- 
4 Cattle, he may take Seiſin by the H ano- 
Cattle of another, and chaſe them ther, bow. 
2 back preſently; for the Continuance 

is tortious and this is ſaid to be a 

. good Seiſin. 45 E. 3. 26. Br. Seiſin 5. 

Br. Com. 5. But Br. Com. 51. tis 

made a Quære, and this ſeems not 

to be Law, for the putting them in 
without Continuance, is tortious. 22 Tortious. 
4. 24 Br, Com. 40. Br. Seiſin 36. 

' Fitz, 228. 


. 


1 
þ 
ſ If a Man hath Common ſan Num- Upon cm- 


ber, if he hath been ſeiſed of this mon ſans | 
. © with Cattle, without any certain Number. 1 
n Number, as 20, 30 or 40, this is ſaid I 
bo be a good Seiſin. 11 H. 6. 23. i 

u That if a Man recovers a Com- Delivered | 

" L mon, and the Sheriff upon a Writ by the She- A 
of Seiſin comes to the Place, and by rf by Pa- ly, 
: Parol delivers to him Seiſin of the“ 1 


Common; this is a good Seiſin of the 

Common to have an Aſſiſe. 32 Af, 

84. Bro. Seiſin 36. Fitz, Afſiſe 228. 

"| Where the Seiſin of the Father is Don gern 

not ſufficient for the Heir. 45 E. 3 of the Fa- 

25. Br. Seifin 5. 22 A/. 84. Br. Sei- ther. 

| fia 36 Fitz. Aſſiſe 228. 

{ But the Seiſin of Leſſee for Years g Seifin 
of a Common, is ſufficient for him of a Leſſee 

+ in Reverſion. 45 E. 3. 26., 22 Aj 84. or Tears. 

1 Fitz, Afſ. 228. Br. Szifin 36, 
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Ch 


That Things a Commoner may do. . 

General For the Intereſt and Power of 21 re. 
Learning Commoner, and the general Learn. Lore 
thereof. ing thereof; wide Bridgm. 10, 11, . Jud 
Godb. 123, 124. 2 Leon. 201, 202. Hh 1 

May make Where he may make nr 
Gaps. Gaps to put in his Cattle, if the Com- | nies, 
mon be encloſed. Vide Goldſ. 11] peer 

Lit. Rep. 38. 2 Inſt. 81. and 

Throw May throw down the Hedges. : lot n 
down Mod. 65, 66. 1 Brown. 228. f 50 C 
Hedge. If the Lord makes a Pond in the 3 
Let ous Common, the Commoners may let © thou 
Water. the Water out. 1 Brownl. 288. I Com 
If the Lord of a Common makes WC. 

Upon the Cony-Burrows in the Common, and ; Bi 
3 them with Conies ; though he cop 
Com Cop. 
Burrows. has no Warren, yet the Commoners Ition 
cannot Juſtify the Killing the Co- Wie | 

nies, that they may not increaſe to 8 

the Prejudice of the Common. Ad. WC 

judged int” _— _ 1 by 

ac. B. R. Vide Godb. 123, 124 | Ty 

22 84 116, Telv. 105. Cro. Elix. 876. SY F 
Cro. ac. 229, 230. 1 Brownl. 227, ſtand 

2 Leon 201. 4 Leon. 7. a Fr 

But may Again, if the Lord of a Common Wins 
bring their makes Cony-Burrows in the Com- lingly 
Aſſze or mon, and ſtores them with Conies, an A 
let lun. by which the Commoners cannot mone 


have 


ade. 
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have ſufficient Common; yet the 
7 Commoners cannot juſtify the Kil- 
ling the Conies, but ought to brivg 
their Aſſiſe or Action againſt the 
Lord, for they cannot be their own 
Judges: Sd dubitatur. So Bridgman 
; 9, 10, IT. Dubitatur,Whether a Com- Pubita- 
moner may preſcribe to kill the Co- ur. 
nies, ſo oſten as the Common hath 
been oppreſſed. Vide Cro. Jac. 195. 
and Telv. 104, 105. where the Caſe 
© of not Killing is ſaid to be adjudged. 
80 Godb. 123. Cony's Caſe. So 2 Leon. May not, 
201, 202. and 4 Leon. 7. adjudged, tough no 
though it ſhould be admitted the rler Re- 
5 Commoner hath no other Remedy. _—_ 
I Cro. Fac. 229, 230. 
| But it ſeems, every one of the Bi- 44; 
Co pyhold Commoners, by Preſcrip- againſt the 
In in the Waſtes of the Lord, (if Lord: 
the Lord ſtores the Waſte with Co- 
Enics) may have an Action of the 
Caſe againſt the Lord, averring that 
by this his Common is impaired. 
I Roll. Abr. 106. Pl. 19. 405. Pl. 2. 
And that an Action lies, notwith- Tlougb 
ſtanding the King grants to the Lord % King 
2 Free Warren there. 8 Jon. 12. A 
inch, 16. Palm. 319. And accord- * 
ingly, Telv. 143. it was adjudged in 
an Action by the Heir of the Com- 
moner, for the Continuance in his 


N Time. 
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q Time. Vide Cro. Fac. 195. Telv, 104, BY A 
1 | 105, &c. Sed vide 1 Lut. 108. and 
ul May not Again it's ſaid, That if the Sheep mon 
1 dig and of the Commoners are killed, by Caſ⸗ 
9 ſtop up the falling into the ſaid Cony- Burrows law. 
[| Hole. ſo made by the Lord; yet they can- orc 
f not juſtify the Digging of the Land, J nies. 
1 and Stopping them for the Cauſe Þ the 
4 _ aforeſaid. Trin. 11 Fac. B. R. ſed du. whe 
; bitatur. 2 Bulſt. 115, 116. adjudged. ] adju 
4 Cro. Fac. 229, 230. : lie, 
4 ' May not If J. S hath Land adjoining to reve 
1 ill the the Land of J. D. in which J. N in 2 


Caen. hath Common of Paſture, and J. & gave 
makes Cony-Burrows in his Land, Con 
and ſtores them with Conies, which Ve 
come into the Land of J. D. J. N cont. 
who bath the Common of Paſture, judg 
cannot there kill the Conies, becaule Þ acco 
he hath nothing to do there, but to A 
take the Graſs with the Mouth of king 
his Cattle. Adjudged, Mich. 43 0 feſas 
44 El. B. R. int' Bellowe & Lough Nam 
don. ide 1 Roll. Abr. go. pl. 9. CM. ] in tl 
El. 876. The Action being brougit 

Cory by J. D. adjudged ; for the Cony b 112. 
Bea of a Beaſt of Warren, and profitabl: 15 7 

Warren. as Deer are, and not to be compared MF By 

to Vermin, Ouen 114. Cro. Fac. 195. I leſs 

_JTeiw, 105 2 Bulſt. 116, 1 Tutu. 108. impa 

| Mich. wide 


a — 


pry 
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„ Aich. 10 Car MAdjudg'd int Eversby See where 

and Millinſon, in B. R. Such a Com- 1 
p moner brought an Action upon the ea Parts 
dy © Caſe againſt J. S. who, without any 
vs lawful Grant or Preſcription, had 
n. ſtored the Land adjoining with Co- 
d, nies, by which the Conies came into 
e the Land where he had Common, 
u- IF whereby he loſt his Common; and 
ed adjudged that the Action does not 

lie, and a Judgment given in Banco, But cannot 
to r2yerſed accordingly in this Caſe 2 _ 
Nin a Writ of Error; and the Court © 
gave the Reaſon, becauſe here the 
1d, Commoner may kill the Conies. 
ch Vide Cro. Car. 387. . 1 Roll. Abr. go. 
NF coztra. 1 Jon. 356. ſame Caſe ad- 
re, judged, and the Judgment reverſed 
ule accordingly. | 
to | A Commoner may juſtify the Ta- Fufifica- 
king the Cattle of a Stranger Damage tion of ta- 
ant upon the Common in his own ne Cattle 
Name, for the Intereſt which he has "IG 
. in the Common, 15 H 7.26. 1%, * 
ut 13.6. 14 H. 7, 3. b. 9 Co. Marys Caſe, 
5 112.6. F. N. B. 128. c. 10 Ed. 4. 4. 
ble 15 H. 7. 13. b. agreed. | 
rel But he can have no Action, un- How ze 
ess laid, per quod his Common was may /ay | 
08 FF impaired, Kelw. 47. a. But for this 4 Action. 
ich. vide 2 Co. 112, 113. 1 Brownl. 197. 

N 2 2 Brownl. 
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2 Brounl. 55. 1 Roll. 89. pl. 8. Bf 


Com. 35, 39. Br. Juſtification, 15. 


Action by And if a Copyholder, by the Cu- 


commoner ſtom of a Manor, has uſed to have 


upon Dig- Common for all his Cattle Levant 
ging Turf. 


How he 
muſt de- 


clare in 


Caſe. 


What is 


and Couchant- upon his Cuſtomar 
Tenement, in a certain Place, Parce| 
of the Manor, and a Stranger digs 
Turfs there, and carries them away, 
by which his Common is impaired; 
an Action upon the Caſe lies, de- 
claring, That the Defendant dug ſo 
many Turfs there, and them with 
his Horſes and Carts (the Graſs then 


and there growing, treading down 


with his Feer in Walking) from the 


Place aforeſaid unjuſtly did take and N 


carry away, whereby the Plaintif 
could not have his Common for hi; 


Cattle in ſo beneficial a Manner 8 


before he had; and this is ſaid to 
be a good Declaration. Though 
the Commoner cannot have any 
Damage for the Taking and Carrying 
away of the Turf; yet the Coming 
upon the Land with his Horſes and 
Carts to carry them, is a Prejudice 


to the Common. And there, peu 


tbe Cauſe- quod his Common is impaired, is the 


of ſuch 
Ad ion. 


Cauſe of the Action, and the Carty- 


ing and Taking them is a Means of 
the Impairing thereof. Mich. 9 Car. 
intel 


ww 
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4 inter Teary & Godier, adjudged. This 
being moved in Arreſt of Judgment 
„upon ſuch a Declaration, the Pa- 


mages being intire. Holland and 

I Lovel a like Point. 2 Brownl. 148. 

9 Co. 113. Co. Ent. 9. pl. 8. 14. pl. 1 2. 

Codl. 343. 2 Roll. Rep. 308. ad jornatur. 

igs That Treſpals lies againſt a Stran- How he 
ger, for ſuſtering his Horſes, Cc. to 7ſt de- 

dz eat, Cc. the Graſs, whereby he could © are upon 


ge- not have his Common in ſo bene— Trepaſs'y 


Gb ficial a Manner. 9 Co. 11. 2 Brownl. ger's Car- 
i 55. Jenk. Rep. 144. By which Book, tle. 
though the old Opinions are other- 
E wiſe; yet an Action will lie, elſe 
be! the Commoner may be without Re- 
medy; for the Cattle may be gone 
tir before he can take them Damage 
+ f:{aut, But he ſhall not have an 

; Action for every Petit Trelpals ; on 8 
but for ſuch only, whereby he could Trajpaſs 
not have his Common in ſuch a bene- 

ficial Manner. 9 Co. 113. 1 Brownl. 
ng | 197. Br. Com. 24. Keitw. 47. 1 Roll, 
e Abr. 405. pl. 5 
nd lf there be a Cuſtom, that a Cloſe Where i 
| ought to lie freſh, and hained ever Lord puts 
per aeg Year till Lady-day, after the — 
he n cut and carried away, and „ Cuſtons 
J. hath uſed Time out of Mind 
of to have Common in the ſaid Cloſe 
ar, aſter Lady. day, till it is ſowed again 
er N. 3 with 


** 
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with Corn, for his Cattle Levant Þþ 
and Couchant upon a certain Tene- Þ 


ment, as appurtenant thereto : [| 
this Caſe, if the Lord of the Si 
of the ſaid Cloſe puts in his Cattle 
in the ſaid Cloſe againſt the Cuſtom, 
when it ought to lie freſh and hain- 


ed; by the Cuſtom, the ſaid J. 


Commener tho he be but a Commoner, yet 
may take he may take the Cattle of the Loid 
them Da- there Damage feſant, and juſtify it 
mage ae in an Action of Treſpaſs brought 
* againſt him by the Lord of the Cloſe 
where he took the Cattle; for it 
will be the worſe Common, if the 
Lord may eat the Graſs before the 
Common is to be taken by the Cu— 
ſtem. Mich. 14 Car. inter Trulock and 
White, adjudged, this being moved 
in Arreſt of Judgment. 
So where the Lord by Cuſtom is 
So wÞ're ſtinted to a certain Number of Cat- 
ile Lord : | 
;; fintedto tle and yet he puts in more. Telv.129. 
Number. Vide Cro. Fac. 208. 1 Brownl. 187, 
* 188. In which Cafe ſome of the 
Fu dges doubted, whether as the Stint- 
ing the Lord was gained by Cuſtem, 
a Cuſtom and Uſage to diſtrain 
ought: not to be alledged ; but how 
far the Lord may be reſtrained to a 
certain Stint, vide 2 Roll. Abr. 267. 
Letter L. 


Tis 


1 e 
1 
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there, with an Intent to put in his? 

| Cattle there, if he does not put the 

in. Adjudged, Paſch. 17 Fac. B. R. int. 
Sir H. Spelman and Hermitage. 


Ly kd 4 #4 
2 1 3 


"Tis ſaid to be a general Rule, General 


That in other Caſes the Commoners Rule. 
cannot diſtrain or chaſe out the Cat- 

| tie of the Lord or Tertenant Damage 
feſunt; for which, ſee 2 Leon. 203. 

lev. 104, 105, 129. Cro. Fac: 208. 

1 Brownl. 187, 188. Godb. 182. 


A Commoner in an Action of Where 


Treſpaſs cannot juſtify his Coming Commone | 


may not- 


juſtify bis 
m Intent. 


But the Commoner may juſtify here be 
his Coming to ſee if the Paſture in may. 


it be fit to receive his Cattle. Paſch. 


17 Fac. B. R. 

If A. hath Common of Eſtovers Where 
in the Woods of J. S. and J. S. Commoner 
cuts Part, or all the Wood ; yet A. of Eftovers 
cannot take any Part of this which {7 Wc 
: | ake Woo 
is cut, but ſhall be put to an Aſſiſe ,,, by ther 
or Caſe, as his Eſtate is. P. 17 Fac. Grantor, 
B. R. ut ſupra. Cro. Eliz.. 826. Cro. 

Jac. 257. 1 Roll Abr. 5 67. Pla. 3. Telv. 

188. 1 Brownl. 197, 200. 1 Bul. 93, 
94. Vide 9 Co. 112. 1 Brownl. 197. 

1 Roll. Abr. 108. Pl. 22. 5 Co. 25. 

So if one grants to me 1000 Cords Or if cut 
of Wood to be taken at my. Elec- by a Strans.. 
tion, and the Grantor or Stranger 8&*” 
cuts down all or Part of the Wood, 


N4A I can 
— 


ws bi, Lb k * 
r 'Y 
N 


Cale. Cro. Eli x. 8 20. Noy 3 2. Moor 

692. Pl. 955. Telv. 188. 
But if a Man claims all the Thorn, 
4 29 c. growing in ſuch a Place, he may 
Thornsout. take them, though cut down by ano- 
ther. Cro. Jac. 257. Nelv. 188. 1 
Brownl. 219, 220. 1 Bulſt. 93, 94. 
Where a If a Common every Year in a 
Common is Flood is ſurrounded with Water, yet 
x the Commoner cannot make a Trench, 
*in the Soil to avoid the Water, be- 
aauſe he has nothing to do with the 
Soil, but only to take the Graſs with 
the Mouth of the Cattle. 12 H. 8.2. 
13 H. 8. 15. D. 36 H. 8. 36. b.z9. VJ. 
_ de 2 Bulſt. 116. Bridgman, 10, 

Godb. 5 2. 

Mere h- So the Commoner cannot cut 
may not Buſhes, Fern, Cc. which impair the 
Tab Ke, Common, (Bridgm. 10.) unleſs it be 
12, Ke. by ſpecial Preſcription ; for if he 
makes any Thing de novo in the 
Land, he is a Treſpaſſer, but he 
may amend and reform a Thing 
abuſed. And therefore, if the Land 
„ be full of Mole-Hills, he may dig 
_ "g them down. 1 Brownl. 228. So if 
Mole- there be Holes dug in the Common 
Hills to the Damage of the Land, they 
may 
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T can take no Part of that which is Þ 
cut down. 5 Co. 25. Sir Tho. Palmer : 


* * r h ⅛ ê—·ů-aM—AMAA - WF MP -00 ED 


2 
%" . 


| becauſe the Common i 
the whole Waſte. 2 Inſt. 85. 


0 =, 
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may put again the Earth dug. in- 
to it's Place. 


Approvement of Common concerning it. 
By the Order of the Common Ni zy. 
Law, there be no rp Com nion 
ued out of Lau,; 


By the Common Law, the Lord unleſs by- 


might. approve againſt any that had Common 
Common Appendant, but not againſt endant- 
a a Commoner by Grant. 2 Iuft. 474. 

I Roll. Rep. 365. | 


By the Statute of Merton, cap. 4. By theSta-- 


becauſe great Men having enfeoffed tute of 

| others of ſmall Tenements in their Merton.“ 
great Manors, complained they could 

not make their Profit of the Reſidue 

of their Manors, as Waſte, Woods 

and Paſtures ; It was provided, when | 
ſuch Feoffees bring an Aſſiſe for their [queſt p- 
Common of Paſture, and it is alledg- 74k 
ed they have not ſufficient Paſture be- 

} longing to their Tenements, Ingreſs 

or Regreſs, the Truth ſhall be inqui- 

| red by the Aſſiſe; and if found they 


have not ſufficient, @&*c. they ſhail 


| recover Seiſin by the View of the Seiffreces 
| Inqueſt, and by their Diſcretion ſhall vered.: 
| have ſufficient, cc. but if found they 


N 5 have: 


—— 
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Ch.) 
the Reſi- make the Profit of the Reſidue, and 
_ be quit of the Aſſiſe. 
20 H. 3. This Statute was made 20 H. ;. 
See the Explanation thereof, 2 Inf, 
85, 86. Vaug h. 257. 
How Sta- That it extends only to enable the 
rute er- Lord to approve againſt his Tenants, 
tends, &c. 2 Inſt. 85. So it may be tried in 
an Action of Treſpaſs. 2 Inſt. 88, 
Godb. 117. 
UponLord's Or if the Lord incloſe any Part 
Incloſure. and leave not ſufficient Common 
in the Reſidue, the Commoner may 
break down the whole Incloſure 
2 Inſt. 88. 
Not to a It extends not to Common of 
2 Piſcary, Turbary; Eſtovers, &« 
Not 1 Inft. 87. k 
Common in It extends not to Common in Groß 
Groſs. Idem 86. 
When tis found they have not ſuf- 
Lord may ficient, the Inqueſt ſhall find what i 
4 Res ſufficient, that the Lord may approve 
tus; the Reſidue, 2 Inſt. 88. And though 
| after it ſhould prove inſufficient, the 
Improvement continues. dem 87, 
388. See ster, 
By Incl- , The Improvemepe is to be made 
ſure. by Incloſure, and -not by digging 
for Coals, &c. 2 Inſt. 87. 1 Sid. 106 


Aud 


3 


Profit of have ſufficient, &c. the other ſhall ö 
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And if the Lord make a Feoff- By: 
ment of Part, his Feoffee may in. Feeffeee 
cloſe; for the Feoffment in its Nature 


"all 


. was an Improvement. 2 Inſt. 17. f 
. And thereby tis diſcharged of Purchaſe, 


the Common, and if the Tenant © Tenants 

he purchaſe it, his Common is not 

ts, © extinguiſhed. Ibid. 

in! But the Lord cannot improve the May e 

88. whole, leaving them ſufficient in approve - 
bother Lands. 2 Co. 25.6. 4 ll. 
Bu the Statute of Neſtm. 2. cap. 46. Stat. 

the Statute. of Merton ſhall bind Weſtm. 22 

Neighbours, and ſuch as claim Com- conſtrues 

mon of Paſture appurtenant to their Mar = 

. Acrton... - 

* Tenements; but not ſuch as claim 

Common by ſpecial Grant or Feoft- 

x ment, for a certain Number, or 

* otherwile. 

A Neighbour” is bound, though Hose 
be dwell in another Town, ſo *. Neig b- 
Town and Commons adjoin. 2 Inſt. Hours are 

474. | : bound. 
And if the Lord hath Common in 
the Tenants: Ground, the Tens 
may improve within this Act. lid. may in- 
And yet there ſeems as if the Com- frove. 
mon of the Lord was reſerved upon 
the firſt Feoffment. IId. 1 

That by Occaſion of a Windmill, Concern- 
Sheep-cote, Dairy, enlarging of 2 


Court neceſſary for Curtilage, none Sheep- 
all cores, &c. 
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mall be grieved by Aſſiſe of Novel the 
diſſeiſin for Common of Paſture. no 


| Houſeſor Note, It's ſaid, theſe above are but vei 
FI a Beaſt- for Examples; for the Lord may erect Þ 


— — - 2 
—— — 8 = 


| keeper. an Houſe for the Habitation of a ce 
1 Beaſt-keeper. 2 uſt. 476. 1 Lev. 62. i 28 
; And it muſt be ſhewn that it was 121 
41 done for his neceſſary Reſiance. Vid? | 
1 Sid. 97. 1 Keb. 283, 314. and whe- N the 
$ ther of a neceſſary Curtilage it ſhould N int 
4 be an ancient one, dubitatur. 12 
ik Thoughnos And none in ſuch Caſes ſhall be Cr 


ſufficient grieved, though there be not ſufh- 
left. cient of Common left. 1 Inſt. 476. At 


bl 13 1 Lev. 62. th 
3 Upon levy- And where any having Right to th 
#1 mg Dykes approve, levies Dyke or Hedge, and an 
Fi 2 E 20-8 thrown down in the Night or th 
"Ag * other Seaſon, &c. And it cannot be th 
known by Verdict of Aſſiſe or Jury R. 
by whom, and the Men of the Towns 
near will not indict ſuch as are guilty of 
of the Fact; the Towns near adjoin- fir 
epara- ing ſhall be diſtrained to levy the th 
on and Hedge or Dyke at their own Coſts, A 
Damages. and to yield Damages. | 
It is ſaid, That the cutting down 
of Timber is not within the Act. 
Raym. 487. 
Punk That if the Proſternation in the ©! 


Profter- Day or Night was before the Face 1 F 
nation, of the Owners, or fo publick, that 
| the 


l o — " =" l \ FLIES at reren 4 
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the Offenders may be known; it is- 


not within the Act. 1 Lev. 108. a Tra- 
verſe taken accordingly. 


For the Inquiſition and other Pro- 13 
ceedings upon this Act, vide Cro. Car. (op, &ci 
280,440,580. 1 Jon. 307. 1 Sid. 107, 

212, 1 Lev. _— Mid. 66. — 

And no Time being appointed fo, 
the Indictment, it's {aid it ſhall be — 
intended within a Year and a Day ben. 8 
2 Inſt. 476. 1 Roll. Rep. 365. py, 

Cro. Car. 440. a convenient Time 
That the Lord ſhall bring hig 3 


1 Action upon this Statute againſt p ainſt 30. 
the Towns bordering round about dering 
* the Town where the Fact was gone: Towns. 


and Judgment ſhall be given, That 
they ſhall at their proper Colt make 
the Ditch, Cc. 2 luſt. 477. 1 Roll. 
Rep. 365. 

And per 3 Ed. 6.c. 3. the Statutes The Sr 
of Merton and Weſtminſter are con- tutes con- 
firmed, and treble Damages given to Hd, 
the Commoners that recover in ſuch _. 
Aſſiſe againſt the Lord. 


Admeaſurement of Common. 


Concerning the Admeaſurenent Where it 


of Common, and where it lies, vide lies 
F. N. B. 125. 


It 


7 ? 

* » 

1 1 
4 : 
as! 

TL] \ 

: 

} 
1 


not have a Writ of Admeaſurment 
againſt the Tenant. id. A. D. 
W Per 2 Inſt. 86. It lies only for and 
Common againſt ſuch as have Common Ap- 
Appen- pendant. But O. & vide F. N. B. 
dant. 125. D. 1 Roll. Rep. 365. 
1 Upon the Suit of one Commoner 
meaſured. aga inſt another, it's ſaid all the Com- 
2 ſhall be admeaſured. F. N. B. 
125. B. | 
Not So if the Lord ſurcharge the Com- 
againſt the mon, or approve without leaving 
* ſufficient, the Tenant ſhall not have 
a Writ of Admeaſurement againſt 
him, but an Aſſiſe. F. N. B. 125. D. 
That no Writ of Admeaſurement 


Not a 
. lies againſt a Commoner ſans - 
» oo. ber, nor ſhall his Common be be 


ſans ſured; 1bid. But the Tertenant may 
Nunber. diſtrain his. Cattle. 1 Saund. 345. 
Foreſt. Vide 1 Lutw. 98. That one may 
preſcribe for Common in a_ Foreſt 
for Sheep in the Fence-Month, but 
may not preſcribe for Goats. Idem 81. 
Asree- An agreement for encloſing the 
ment for Common, and ſharing it among the 
enchſing Parties, decreed. to be performed; 


the Com. ; 
n but decreed alſo, That if there were 


creed to be any. 


perf, ormed it Chancery. 


By a Com- It lies by one Commoner againſt 
moner. another; bur if the Tenant ſurchar. Þ 
ges the Common, the Lord ſhall Þ 


* 
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any Perſons who had Intereſt in the 

7 ſid Common, who were not Parties 

ball BY to that Agreement, they ſhould not 

ent #7 be prejudiced thereby; provided that 

it ſhould not be in the Power of one 

or two wilful Perſons to oppoſe the 

P- © publick Good. Caſes in Chancery, 
. I Par. f. 48. Thirvetou againſt Co/- 
lier. 
Where one has a Right of Com- WhenCome 
mon in a common Field, from the mon ma 
Time the Grain is carried of, until _ taken in 
it is ſown again; the Sowing of a ©9997 
> ſmall Parcel 1 ſuch Field ſhall — 2 
ouſt the Commoner from taking his 
Common in the Reſidue of the 

Field. Mich. 8 Fac. 1. B. R. Tru- 


lick and Riggesby. Telv. 185. 


28 De LAWS concerning Ch. 8. 


ch. 

— | O 

CHAP. VIII. bind 
ment 


Several Obſervations upon the Sta ? O 
tute 29 Car. 2. which was mad; r 


to prevent Frauds and Perjuries, i - 11 
and relates to Bargains in buying ¶ bt. 


and ſelling Goods and Chattels, ly 
Bargain ef L IRST, It is to be obſerved, .* 


Goods a- That no Leaſes, Eſtates or In- = 

dove 10 J. tereſts, either of Freehold or Terms Your 
of Years, or any uncertain Interet wy 
(not being Copyhold or Cuſtomary * 
Intereſt) of, in, to or out of any Mel b 
ſuages, Manors, Lands, Tenements 1 
or Hereditaments, ſhall be aſſigned, 8 5 
granted or ſurrendred, unleſs it be by y jo 


Deed or Note in Writing, ſigned by N 
the Parties ſo aſſigning, Ge. or their 

Agents thereunto lawfully authori- 
zed by Writing, or by Act or Opera- 


tion of Law, ; * 

Alſo, that no Contract for the Sale FEW. 

41 of any Goods, Wares, Merchandizes, 110 

bi for the Price of Ten Pounds Sterling, Miſe 

# or 3 ſhall be allowed to be 0 
it ood -; 

15 Goods deli- Except the Buyer ſhall accept Pa: 2 

ve red. of the Goods ſo fold, or actually 0 

receive the ſame. of J 


Or 
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ST Or give ſomething in Earneſt to Earneſt. 
| bind the Bargain, or in Part of Pay- 
ment: 

Or elſe that ſome Note or Me- Note or 
morandum in Writing of the faid — 
Bargain be made and ſigned by the um. 
© Parties to be charged by ſuch Con- 
tracts, or their Agents thereunto law- 

fully authorized: 

And if ſo done, the Action for 

the Money may be brought any 
Time within Six Years ; (or after Six 

| Years, if an original Writ be ſued 

out within Six Years.) 

* Alſo, That no Action ſhall be No Per- 
brought upon any Agreement that formance 
is not to be performed within the - (cathy 
Space of one Year from the Making 

| Þ thereof : | 

' Nor whereby to charge any Exe- No Execu- 


. 


[oh nd 


cutor or Adminiſtrator upon any for fo an- 
* ſpecial Promiſe to anſwer Damages/®*"> * 
out of his own Eſtate: | 

Or whereby to charge the Defen- xy one for 
dant upon any ſpecial Promiſe to the Debt of 
F anſwer for the Debt, Default, or axotber. 

| Miſcarriage of another Perſon: 

Or to charge any Perſon upon Nor »por 
any Agreement made upon Conſi- — 4 
'F deration of Marriage. S 

Or upon any Contract or Sal& Or Con- 

of Lands, Tenements, or Heredita- tract 


Nd. 


ments, 


— es. If 2 


282 


Unleſs a 
Note or 
Memo- 
randum. 


Agreement So that if the Agreement be for 
not to deli- Goods, Wares, or Merchandize, un- 


ver with- 


in a Year. 


_—— | 
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ments, or any Intereſt in or concern. 
ing them: 

Unleſs the Agreement upon which 
ſuch Actions ſhall be brought, « 
ſome Meyz9randum or Note thereof, Þ 
ſhall be. in Writing, and ſigned by 
the Party to be charged therewith; 
or ſome other Perſon thereunto by 
him lawfully authorized, 


der the Price of Ten Pounds; yet if } hap 
by that Agreement they be not to be \ F 
delivered within a Year, paz 


Void with- That Agreement ſeems to be void, to 


out Wri- 
ting. 


Earneſt 
there bill 
not bind. 


Recei 
Parr 4 
rot bind 
for the Re- 
mainder. 


unleſs put in Writing, and figned Þ ria, 
by the Party to be charged there. : 


AA. 
— 
— 
| 4 "tho 


by. 

"Ad though Earneſt be given up- 
on ſuch an Agreement, not to be M | 
performed within a Year, it ſeems iti do- 
will not help 

Alſo if the Contract be for Goods, I 'I 
Sc. above Ten Pounds; and though 
Earneſt be given, or Part of the ou 
Goods received; yet if the Remain- 1 Ha 
der be by ſuch Contract to be de- ¶ it 
livered after a Year, this Contrad yo 
(unleſs put in Writing, and ſignec) Ce 
it ſeems will not bindfor the Re- 
mainder. Sed quare. | for 


— 7 es 
__ 


And 


33 
4 —_— 
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en BY And fo if the Agreement or Pro- No Agree- 
miſe be to do any other Thing dent, &c. 
ch or Things that are not to be per- 3 
formed in a Year's Time from the 7er , Tear 
eoß Making, it will not be binding un- «vithout 
less ſuch Note or Memorandum be Writing: 
th; WY made. 
by ſ But if no Day is ſet, or the Time How if no 
* is uncertain, as to pay ſo much at the Day be. ſet. 
for Day of Death, C. it is otherwiſe; 
a. for it does not appear but that might 
t if 5 happen within a Year. 
be Again, if any Perfon promiſes to To pay an- | 
pay the Debt of-another Perſon, or *ther sDebJ ( 
Id, to anſwer for the Default or Miſcar- Y i 
1ed © riage of another Perſon : 
de As if he ſhould ſay, Trouble not g,ampe, 
© ſuch a Man, and I will pay you 
p. the Debt he owes you: G 
* Or, Truſt ſuch an one, and if he 
* don't pay you, I will: * 
Or, If he don't do ſuch a Thing, 
I'll make you Satisfaction. 
* Theſe Promiſes, as aforeſaid, with- 
out a Note or Memorandum under 
Hand, will ſignify nothing, though 
it was at his Requeſt, and though 
vou may alledge and ſhew a gocd 
Conſideration for it. 
Allo, if the Agreement be upon UponConff- 
| ſome Conſideration of Marriage; Taten of 
Marriage. 


As 


c 
. 2 1 . 
— - 2 81 


Jo — 2 22 
— — — —_— 
* - — — 
4 o - b 


of Lands, Lands, Tenements, or Hereditaments, 


| : 
wa 9 
4 * 4 q 
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Example. As, I will give you ſo much if yon 
will marry my Daughter or Kin. Par 
woman, Cc. Art 
Here the Marriage is made the 9 
Conſideration, and ſo void without : | 1 
Writing. , 
But to ſay, I will give you ſo much x 
for ſuch a Horſe at the Day of ny i 
| 


Exception. 


Marriage; this is otherwiſe , and 
good without Note: For the Horſe, 
in this Caſe, is the Conſideration of 


the Promiſe. | a 
"About Sale And if it be about the Sale of riag 


wy or any Intereſt therein, it muſt be 
put in Writing under Hand as afore- 
ſaid. 

As if a Man promiſe to ſell you 
ſuch a Houſe, Piece of Land, or the 
like : 

Or to make a Leaſe for Years, or 
Life, of any Lands or Tenements : 
2 will not bind without Writing, 

c. 

To charges And laſtly, not to charge any Exe- 
an Execu- cutor or Adminiſtrator upon any ſpe- 
bor. cial Promiſe to anſwer Damages, & 
Example. As if an Executor or Adminiſtra- 
tor ſays to one that is about to ſue 
him for Money owing by the Te- 
ſtator, &c. Forbear your Suit, and 
I will pay your Debt. This 1 

| wi 


Example. 


G 
"4 


| Every Agreement with an Exe- 
y | 
| 


hs 


* 


4 _— 
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weill not bind to make him anſwer 
Damages of his own Eſtate, unleſs 
1 it be put in Writing under Hand, 


. 


C. 
Therefore every Agreement not 


* 
* 


* 


to be performed within a Year ; 


cutor concerning the Teſtator's E- 


© ſtate ; 


Every Agreement to pay the Debt, 
Oc. of another Perſon ; 
Every Agreement, where Mar- 


riage is the chief Conſideration ; 


1 


Y 


Every Agreement. concerning the 


dale of Lands, &c. muſt be put in 
Writing, and ſigned by the Party to 
be charged. 
So that in the Particulars above: Caution. 
named, it is abſolutely neceſſary that 


there be ſome Note or Memoran- 


dum to make good ſuch Contracts, 
* Promiſes and Agreements, 


| 
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Mete, That by Stat. 7 Jace 1. 12. Shop-Book 


None keeping a Shop-Book, his given in 


Executors or Adminiſtrators, ſhall Evidence. 


be allowed to give it in Evidence 
* for Wares or Work above one Year 


before the Action brought, unleis 


they have obtained a Bond or Bill 


for the Debt, or brought an Action 
for the Money within one Year 
next 


— 8 


* 


- 


next after the Wares delivered, or 
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may 


3 


Work done. perl 
But this Act is not to hold Place indo 
between Merchant and Merchant, I Inla 
Tradeſman and Tradeſman, or Mer. and 
chant and Tradeſman, for any Thing Nor 
falling within the Compaſs of their tiff, 
mutual Trades and Merchandize. $ agai 
Concerning Notes promiſing Payment, 4 o 
in 
It may here be obſerved, from ich 
Statute 3 & 4 Anua, c. 9. That al 
Notes ſigned by any Perſon, G. 
whereby any ſuch Perſon, &c. ſhall 
promiſe to pay another Perſon, G 
or Order or Bearer, the Money men- 
tioned in ſuch Note, ſhall be con- 
ſtrued to be, by Virtue thereof, due f 
and payable to ſuch Perſon, &c. o 
whom the ſame is made payable. x 
And alſo, ſuch Note payable © | 


ſuch Perſon, &c. or Order, ſhall be 


aſſignable over, in Manner as In- 


land Bills of Exchange are. And the 
Perſon to whom ſuch Money is pay- 
able, may maintain an Action fot 
the fame, as they might upon ſuch 
Bill of Exchange. And the Perſon, 
Oc. to whom ſuch Note ſo payable, 
or Order, is aſſigned or indorſed, 

iy 

1 


——_ 
\ 
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may maintain an Action againſt the 
perſon, & c. who ſigned, or any who 
Sindorſed the ſame, as in Caſes of 
Inland Bills, and recover Damages Damages 
and Cofts of Suit: And in Caſe of and Coſts. 
Nonſuit or Verdict againſt Plain- 

et tiff, the Defendant to recover Coſts 

#:gainſt the Plaintiff, 


», "oe 


„dee more in the Statute concerns 
ing Drawing, Accepting and Pro- 
teſting Inland Bills. 


ay* . *C H A P » 


e, 
— — — — 


— =. — r a. „ 8 = : _ — = s — —_ — i 
66 TRE ——_— * | el IX SES 9 4 * —— : 
- 3 — w x 4 - i KL - _ 5 - 
" 3 ih wit 5 . "= ah 
bc "= bat — ä —— — "OS » 
— Y „ — 


ow 
= — 


823 Dans r 
— — —— RY 


en ne 


_ 
— 
r 
* 


Ch 


288 The LAWS concerning Ch. 9. 

| | # forf 
5 | — _ 
vide 
C H A P. IX. 0 ſecu 
Several neceſſary Matters relating u * 
Farmers, and ſuch as keep and biſh 
feed Sheep, and other Beaſts ; u orie: 
alſo relating to Actions for M. Cor 
ſances done by one Tenant to ano) {uh 
ther, &c. 12 
| = CONC 
8 Y 25 H. 8. 13. None ſhall receive A 

take above or take in Farm for Term of 6 
twoFarms. Life, Years or at Will, by Indenture, to 1 
Copy of Court-Roll, or otherwiſe, he , 

any more Houſes or Tenements of ies 
Husbandry, whereunto any Lands ate of 1 
belonging, in Town, Village, Ham he , 
Jer or Tithing within this Realm, feitui 

above the Number of two ſuch Ml kin 
Holds or Tenements; and they are 4 

to be ſituate in the ſame Pari N kee 
where he dwells, on Pain to forfeit 4 
to the King and Informer three Shi Sheep 

lings and four Pence for every Week hee 
he . the Profits of them. 4 2 
od y Stat. 21 H. 8. 13. No Spiritual N with: 
Gy Perſon ſhall take to farm to himſelf e 
Perſons. (or to any other for his Uſe) any not } 
Lands or other Hereditaments for N amm 


Life, Years or at Will, on Pain to 
I for- 


_ 63 * 
- 2,4 
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forfeit ten Pounds for every Month 
he ſo continues the ſame, to be di- 
vided betwixt the King and the Pro- 
| 

ſecutor. 

But this Act not to extend to any 
ppiritual Perſon, for taking any Arch- 


ories, or Collegiate, Cathedral, or 


ſuch Perſon who ſhall tender, or 
make any Traverſe upon any Office 
concerning his Freehold. 


he or any other for his Uſe ſo occu- 
© pics the ſame, and alſo ten Times 
the Value of the Profit or Rent that 
he makes thereof; both which For- 
feitures are to be divided betwixt the 
King and the Proſecutor. See after. 


one Time, above two thouſand 
Sheep, on Pain to forfeit for every 
k Sheep kept above that Number 3 5. 
4 d. to be proſecuted for a Subject 
al within one Year, and for the Kin 
within three; but here Lambs ſhall 
not be accounted as Sheep till Mid- 
ummer T welve-month after their Fall. 
O And 


biſnopricks, Biſhopricks, Abbies, Pri- 


| Conventual Churches; nor to any 
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The ſaid Act alſo provides, that p FR 
no Spiritual Perſon ſhall take in Farm Es 
any Parſonage or Vicarage, on Pain rage. 

to forfeit 40 5. for every Week that Forfeitures 


Allo by 25 H. 8. 13. None ſhall Shes 
keep in his own Poſſeſſion, at any ings * 
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Exception. And if any happen to have more apt 
Sheep than two thouſand, by rea- mo 

ſon of any Executorſhip or Mar- W fixt 

riage, they ſhall not be impeached ane 

by this Law, ſo that in one Year yea 

after they put off ſo many, that at Ti 

the End of the Year they may not for 

have above two thouſand: Neither for 

ſhall a Child, during his Nonage, (nor Mc 

any Perſon for him) be endamaged by Cal 

this Act, which Child ſhall have by 
Legacy above two thouſand Sheep his 

given him, * Ox 
Exception But every Temporal Subject may fers 
"2 keep (upon his own Demeſn Lands) ten 
as many Sheep as he will, or for the for 
Maintenance of his Houſe, above the up 
Number of two thouſand, notwith- W ſha! 
ſanding this Act. con 

Sixfcore A thouſand Sheep meant by this the 
pro Cent. Statute, ſhall be accounted after the binc 
Rate of Sixſcore to the Hundred, Beat 

Fine, Juſtices of Peace have Power to {lice 
hear and determine the Offences © to h 
committed againſt this Act; but ſhall this 

not take a leſs Fine than is limited 1 

by the ſame. _ the 

28 3p. And by the Statute of 2 & 3 P. 6 A 
& M. c. 3. M. c. 3. Whoſoever ſhall feed above kee 
Sheep One hundred and twenty ſhorn Sheep Upot 


feeders. 


for the moſt Part of the Year upon 
his Grounds, which be ſeveral and 
apt 


ſy 3 a 
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apt for Milch Kine, and not Com- 
monable, and ſhall not for every 
ſixty Sheep keep one Milch Cow ; x. 
and moreover, for ſixſcore Shecp Cows. 
yearly rear one Calf during the 
Time of keeping ſuch Sheep, ſhall 
forfeit to the Queen and Informer 


„ 2 ww R©- 


* 


t 


. for every Cow not kept, for every 
t Month 20s. and as much for every 
y Calf not reared. _ 

y Alſo, whoſoever ſhall feed upon Bea 
p bis ſeveral Paſtures above twenty federn. 
Oxen, Ronts, Steers, Scrubs, Hei- 
fers, Kine, and ſhall not for every 
ten Beaſts keep one Milch Cow, and 
de for every two Kine wean and rear 
ie up yearly one Calf (except it die) 
h- hall forfeit as before; the Suit to be 


commenced within one Year after 
the Offence committed, and not to. | 
bind ſuch as keep Sheep, or feed 
Beaſts for their own Proviſion. Ju- 
to ſlices in their Seſſions have Power 
es to hear and determine the Breach of 
all this Statute. | 
ed The Stat. 27 H. 8. 6. proviles for 
the keeping of Mares in Parks. 
& And 23 H. 8. 13. is made againſt 
ve Keeping Stoned-Horſes {under ſize) 
ep vpon Foreſt or Common Ground, 


pt ; O 2 Several 


A. 


& 
15 
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Several Actions on the Caſe, neceſſary 
to be known by all Farmers, &c. 


: If one diſturb another in his Wa 
3 — to a Houſe or Land, by ſtopping 6 
ſtraitening of it, or ſtop or turn his 
Water coming to his Houſe, Mill or 
Ground, or the Light to his Houſe, 
or if one ſtop a Ditch or River, or 
ſet up Flood-gates, ſo as to make 
the Water overflow and drown his 
Ground adjoining, he may have an 
Action of the Caſe againſt him for 
it. See after, Highway, Private 
ä w 
, ut if a Man ſtop or turn Water 
Ts ly to amend his Banks or Mills 
having by Cuſtom or Uſe done it, 
this is juſtifiable. 4 Co. 86. 1 Co. 50, 
Lit. Rep. 267 1 Vent. 274. 2 Vent. 
138, 185, 288, &c. | 
Drum: If one ſtop a Stream of Water and 
another's put it out of its old Courſe, and by 
Ground, that Means my Ground is drown'd, 
I may have an e Wha Book f 
Entries, f. 18. Dyer 248. 
Divertinn Where I have an ancient Mil, 
mater and an ancient Water-courſe to main- 
from a tain it, if any Man ſhall divert it 
Ai. that I cannot have the Uſe of it to 
my Mill as formerly, I may have an 
Action 


. 


— 
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Action on the Caſe againſt him. 
Style's Rep. 370. 4 Co. 86. Vide 3 


Lev. 133. 1 Mod. Rep. 48. 


If one diſturb me in my Walk, Difurbizg 
Fold, or Foldage, Watering-place, Halt or 
Church-way, or High-way, Iſle or 3 
Seat in the Church, or any other 
Profit appendant which I have had 
Time out of Mind, as belonging to 


my ancient Houſe by Preſcription, 


I may have an Action. 4 Co. 32, 89. 


5 Co. 1, 76. 12 Co. 105. 1 Bulſt. 47, 
69. 2 Bulſt. 14, 129. Bendl. 89. 


Action lies for not folding Sheep For nos 


on the Plaintiff's Land, whereby the folding his 


Plaintiff loſt the Benefit of Foldage. Sb. 
2 Vent. 138. : 
If one diſturb me in my Common, Difturbing 


| that I cannot have it as liberally SET. 


formerly I have had, an Action lies. 
Style's Rep. 164. 1 Cro. 390. Hetl. 143. 

If one dig a Pit in a Place where Digging # 
I have Common, by Occaſion where- Pit there. 
of my Beaſt there going falls in it 
and is hurt, I may have an Action. 
2 Cro. 158. 1 Vent. 195. BED 

If one incloſe Land which ſhould Incleſing 
lie open in a Manor, by which the Con. 
Cmmoners have not enough for to 
common their Cattle, or eat up the 
Common ſo much that the Commo- 
vers have not enough ; in this Caſe, 

O 3 it's 


\# ao 
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it's ſaid every Commoner may hays firſt 
his Action againſt him. F. N. B. 145, the 
9. 113. | B. 
Wuiatering- If the Inhabitants of a Pariſh have ] 
Place. a Warering-place by Preſcription, and La. 
be diſturbed-in it, each of them, (as Sub 
it ſcems) may have an Action for 14 
ſuch Diſturbance, 27 H. S. 27. Finche's { AC 
Ley, 177. Dy 
Fxecutoy If the Leſſor out me that am an 
of Lefſee Fx2cutor of the Leſſee for Years, or aga 
auted. my Executors after me, of the Term, lun 
each may have an Action on the but 
Caſe, or an Eject. Firma. 4 Co. 94. W. 
Lor lin- If the Leſſee keep out his Leſſor, 1 12 


died to coming to view his Houſe; if any jad 
vw. Waſte be done, the Leſſor may have ſuf 
an Action againſt him. 2 Cro 478. the 


Leſſve ſor If a Leſſee for Life make a Leaſe thi 
Life a- for Years, and the Leſſee for Years: | Cu 
gain. commits Waſte for which the Leſſee Ro 
Lee for for Life is puniſhed; in this Caſe he | 


185 may have an Action againſt the Lel- W ag 
ſee for Years, and recover as much ov 
as the Leſſor doth or may recover of tet 
him. Paſch. 38 Eliz. B. R. Genmit's 
Cuſe. ho 

1 'a So if the Leſſee for Years of a ell 

ay Houle leaſe it for Part of the Time, to 

Leſſee, and that Time expire, and the Lel- ma 
ſee continue in full Poſſeſſion, and for 


pull down Part of the Houſe, ” Al 
fir 


* 


Ch. 9. Landloꝛds and Tenants. 295 


firſt Leſſee may have an Action of — 
the Caſe againſt him, Trin. 6 Car. 1. 


B. R. . 

If my Leſſor that is bound by Z. 
Law to repair my Houſe, or to pay Neglect to 
Subſidies, or the like, neglect it, and pay, &c. 
I ſuffer thereby, I. may have an 
Action on the Caſe againſt him. 


Dyer, 36. pl. 37. 31 H. 7-12; 


So the Leſſor may have this Action Tenant at 


| againſt his Tenant at Will, for vo- Wilk 
| luntary Waſte committed by him; 

but not for negligent or permiſſive 
| Waſte. 5 Co. 13. Dyer 121. 14 H. 8. 


12. and therefore it has been ad- 


| judged, That where Tenant at Will. 


ſuftered the Houſe to be burnt by 
the negligent Cuſtody of his Fire, 
this Action would not lie againſt him. 
Cudlip and Rundle, Trin. 2 N. & M. 
Rot. 646. 

But an Action on the Caſe lies Tenant by 
againſt Tenant by Elegit, who holds Elegit. 
over, or cuts Trecs after the Money 
tendred. 21 E. 3. 16. 

If the Lord cut down the Copy- 7,,q4 an- 
holder's Trees without his Leave, (or ting down 
elle a ſpecial Cuſtom of the Manor Copybolders 
to enable him to it) the Copyholder Trees. 
may have Caſe againſt the Lord 
for it, Mich. 3 Jac. B. R. Croſs and 
Abbot ; and Trin. 17 Jac. by Juſtice 

O4 Haugh- 


2 
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Haughton, and this notwithſtanding . 
he leave the Loppings of them. Dit 
Simile. Allo, if the Lord cut down any Lat 
Tree of his Tenant that is to have | cial 
the Lops, and take it away, Caſe F. 
| lieth. 1 Brounl. 97, 231. Cc. 
simile. If the Lord cut down all the Co- I 
pyholders Trees, and not leave him of 
Fire-wood, Cc. Tenant may have not 
Caſe againſt him, Brownl. ibid. 141, J is d 
397, 298, 2 Brownl. 57, 331. | ſur 
Refuſing. If the Tenant refuſes to grind at 1 | 
10 grind, the Lord's Mill, as hath been uſed In 
Time out of Mind, Action lieth me; 

againſt him. 1 Vent. 167. 2 Vent. 292. 20 

I Saund. 215. =: 4 
Damage For voluntary Firing his Houſe, I for 
by Fire. whereby my Houſe is burnt, vide rep 


Bendl. 153. and 3 Lev. 359. or 

See the late Act at the End of not 

this Treatiſe. ſo 
Notrepaiy- If one be Time out of Mind to 32. 
ing Fences, repair a Hedge between my Cloſe WF - 
and his, and he let it be unrepaired? dat 

that my Cattle go into his or other cid 

Men's Ground, or other Men's Cat- no 


tle go into my Ground, by Reaſon of | 
which I have Damage, I may have I by 
Action of the Caſe for it. 2 Cro. 699. Ih 
20 Jac. B. R. See 1 Vent. 264, 274, _ 


275. * 
So 


1 A * 


> 
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So if one be to repair or ſcour a Not ſcour” 


{ Ditch, and do it not, by which my #2 Ditches 
| Land is drowned, or I have any ſpe- 


C. 


| cial Damage, Caſe lieth againſt him. 


F. N. B. 93. G. 11 H. 4. 28. Action, 


Cc. 30, 34, 36. 
If one be to repair a Wall, or Bank Bayt of a 


of a River, and do it not, or doth it River,&c. 
not ſufficiently, whereby my Land 

is drowned, I may have an Action 

| ſar le Caſe. | 


But in theſe Caſes, and ſuch like, Special 
I muſt aver ſome ſpecial Damage to Damage. 


me, by the not Doing thereof. Trin. 
20 Jac. B. R. 2 Bulſt. 280. 


Alſo an Action of the Caſe will lie Sea-Banks 


| for me againſt him which ought to &c. 
repair a Mound or Bank of the Sea, 

or of any great River, and doth it 
not, by which my Land is drowned 
ſo of the Bank of a River. 29 Ed.z. 

32. 12 H, 4 7. 15 EA. 4 18. 


Note, But if the Breach and Inun- Accident. 


| dation be by any extraordinary Ac- 
cident, as by Tempeſt, or the like, 
no Action lieth. 10 Co. 139. 


If the Highway be to be repaired, Highway. 
by any ſpecial Perſon, and is not, and 


I have any ſpecial Damage thereby, I 


may have Caſe for it. 5 Ed. 4. 3. 
If there be a Charge upon any private 
Man, by Reaſon of the Tenure of his Way rot 
O 5 Houſe repaired. 
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Houſe not 
© -repaired. 


Diſturb- 


Bus Y "4 
8 5 . 
2 9 , 
8 . * 


The LA I/ S concerning Cb. g 


Houſe or Land, to repair any private 
Way, Bridge, Gutter, or the like 
and be doth it not, and thereby | 
have any ſpecial Damage, Action 
lieth againſt him. Old Book of Ei- 
tries, f. 10. ; 

So I may have an Action on the 
Caſe * one for not Repairing of 
a Houle ready to fall on my Houſe. 
22 H. 7.98. pl. 4. 

If one have a Room over me in: 


ance by an City, or other Place, and ſo carry 


Upper 
Room. 


himſelf in it as to annoy me that am 
under him; as if he have a Shop or 
Warehouſe over me, and I have: 


_ Cellar under it, and he lay ſuch an 


Dama geby 


an Under 
Room . 


Over- 
bu.lding . 


extraordinary Weight of Goods more 
than uſually have been, and fo break 
it down upon me, I may have Cale 
againſt him for it. Poph. 46. 

If I have a Building beneath, and 
another Man a Building above me, 
and I ſuffer mine to decay ſo as 
to hazard his, or he ſuffer his to 
decay ſo as to hazard mine, each 
of us may have an Action on the Caſe 
againſt the other. Keilw, 48, See 
1 Brunl. 4. 

If a Man doth over-build my 
Houſe, ſo that his Houſe-Eaves do 
drop upon my Houſe, and cauſe it to 
periſh, or trouble my Dwelling, I may 

3 have 


Man may not in London, or elſe- London. 


or Length to ſtop his Neighbour's 


| Light; but upon an ancient Foun- 


building London. 
Wall againſt the Window or Light Woodpiles, 
{ againſt him, albeit he huild upon 
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have Action on the Caſe againſt him, 
14 Brownl. and Goldsb. 4. 

If a Man ſet up a Houſe upon a 7,44, 
new Foundation ſo near to my an- and Wind- 
cient Houſe, that thereby he ſtops 0s ſtop- 
up my Windows and takes away my Ps. 
Light, the Air and Proſpect, I may 
have an Action on the Caſe. For a 


where, inlarge his Houſe in Breadth 


dation he may build it as high as he 
will; for cujus eſt ſolum, ejus eſt uſque 
ad Calum. 5 Co. 10. 9 Co. 55. 56. 
See aſter; and ſee the Act for Re- 


If a Man ſhall build or ſet up a 57%, 
of my Houſe, I may have an Action &c. 


his own Ground. So if he ſet up a 
Wood-pile upon his own Ground.. 
to ſtop up Lights, I may have an 
Action. .9. Co. 54. 5 Co. 108. But 
if it prevent my Proſpect only, no 
Action will lie for this. Co. 8. 57. | 
1 Mod. Rep. 55. Raym. 87. 1 Sid. | 
167. f 
But if two Men be Owners of contin: 
two Parcels of Land adjoining, and ace ef 
one of them build a Houle - 


on his Liebt aa 
WFizac : 
Land, Fe Ret, 


— 
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Land, and make Windows and Lights 
looking into the other's Lands, and 
this continueth thirty or forty Years, 
the other may build or lay any Thing 
upon his own Land, and ſtop them, 
1 Cro. 118, 129. 1 Bulſt. 116. 

Ming If one Houſe be built hanging 
purged, over another wrongfully, and after 
they come both into one hand, the 
Wrong is now purged ; fo -that if 
aſter they come into ſeveral Hands, 
neither Party is to complain of the 
Wrong done before. Hob. 173. 
Nuſance Note, The erecting of a Dye-houſe, 
Dy-hou- Tan-houſe, Brew-houſe, or Lime- 
2 c. kiln, may be a Nuſance to a Neigh- 
bourhood, by which if 1 have any 
conſiderable Offence in the Smell to 
my Health, or by the Smoke to our 
Bodies that live in the Houſe, or to 
Trees of the Garden or Yard, I may 
have an Action of the Caſe for my 
Relief. Paſch. 5 Jac. B. R. 5 Co. 73, 
101, 108, 9 Co. 54. 
Setting up So if one ſet up a Pig- ſty under 
a Pig y, my Houſe, and keeps Pigs in it, or a 
&c. Houſe of Office, and ale it ſo near 
to my Houſe that the Smell there- 
of doth annoy me, and hazard my 
Health, &c. I may have an Action. 
5 Co. 73, 101, 108. 9 Co. 54. 


3 So 


+4«% 
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So the Keeping of a Chandler's or Chandler's 
Butcher's ſhop ſo near my Houſe, in Shep. 

a Place inconvenient, to the Offence . 
of me in my Garden or Houſe, may 

be ſuch a Nuſance for which I may 

have an Action. New Book of Entries, 

F. 11. Trin. 13 Car. B. R. 5 Co. and 

9 Co. ut ſupra. 

But if ſuch a Man ſhall ſet up his Offenſtve 
Trade by me, though this be offen- 77 
ſive to me, by the laying of ſtinking 
Heaps at his Door, and the like, I 
can have no Action for this, unleſs 
it be very great and much offenſive. 

1 Cro. 367. 13 H. 7. 26. yet this is 
indictable. 

If one throw a Beaſt dying of the Dead Car- 
Murrain, or the Intrail or Offal caſes, &c. 
of it into my Ground, whereby my 
Beaſts are infected and die, I may 
have Caſe againſt him. Ses Rep. 50. 

If one ſet out his Tithes duly, and By Tithes. 
the Parſon will not take them away 
in convenient Time, Action lies. 

So if one that hath bought Hay By Hay. 
on my Ground, or in my Houſe, and 
ſuffer it to lie long whereby I am 
damaged. Godb. Rep. pl. 424. Et ſic 
de ſimilibus. Quar. , 


CHAP 
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— 


CHAP. X. 


Some further Obſervations relating to 
Covenants in Leaſes, &c. With 
ſeveral modern reſolved Caſes re- 
lating to Pleadings in Covenant; 

on Leaſes. 

Alſo concerning the late AF of Par- 
liament, to prevent Deſtruction of 
Houſes by Fire, and new build. 

ing of Honſes within the Bills of 
Mortality. 


I 
of Covenant is either expreſſed in 
1 the Deed, or implied by Law; 


as by the Words Demiſe or Grant, the 
Law doth imply and intend that 
the Leſſee ſhall quietly enjoy during 
the Leſſor's Life. 4 Co. 8. Dyer 338. 
: A Covenant may be in the Afﬀer- 
46 of mative or in the Negative, and it 
De of . . 
Negative, Way be executed, that is of a Thing 
already done; executory, 7. e. of a 
Thing that ſhall. be done hereafter: 
But if it be of a Thing preſent, it 
may be void; as if I covenant that 
my Houſe is yours, this is void. 
 Ploud. 330. 

Cove- 


— 3 we IS 


f 


8 — ” .& T1 cas Fe" 


madeby Deed indented, ſo as the 
Party have the Deed to ſhew ; but 
Covenant doth not lie upon a ver- 
bal Agreement, neither can it be 
grounded without a Writing, except 
by ſome ſpecial Caſe, as in London. 


3 Co. 63. 
There needs no great Formality %% 
in the Words to make a Covenant; Covenant. 


for if the Words of a Deed run thus, 
That the Leſſee jhall repair, provided al- 
ways that the Leſſor ſhall allow Timber; 
or, That the Leſſee ſhall ſcour Ditches, 
provided that the Leſſor do carry away 


| the Earth; alſo, That the Leſſee ſhall 
Fay twenty Shillings a Tear Rent; or, 
| That the Leſſee ſha!l not alien, and the 


like; theſe are ſaid to amount to 
good Covenants on both Sides, Cc. 


| Dyer 57, 150. 2 Co. Lord Cromwel's. 


Caſe. 


But regularly in all Caſes, where canditio- 
| Words that do begin the Sentence nal Words 


be Conditional, or have the Effect 


{ of a Condition, and do give another 


Remedy, there they ſhall not de 
conſtrued to make a Covenant: Yet 
if Words of Condition and Words of 
Covenant be coupled together in the 
lame Sentence, (as, Provided —_— 
an 
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Covenants made by Deed Poll By Deed 
are as good and eftectual as thoſe Fel. 


304 


Cauſe, 


&c. to be 


famed, 


Lawful 
Matter. 


Matter 
unlacuf ul. 


\ 


Cove- 
nants, 
bow taken. 
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and it is covenanted, and the like) in 
ſuch Caſes the Words may be con- 
{trued to make a Covenant and Con- 
dition both. Bro. Cov. 21, 26, 38. 

And note, That where a Cove- 
nant is penn'd conditionally, and ſo 
as one Thing is the Cauſe of ano- 
ther, (as if one covenant to pay me 
10. if I ſerve him a Year; or to 
new build a Houſe ſo as he may 
have the old Materials) in all theſe 
Caſes, if the Cauſe or Condition 
be not obſerved, the Covenant ſhall 
not be performed. Co. Lit, 204 
Dyer 371. 

Where the Subſtance and Matter 
of a Covenant to do any Thing is 
lawful, ſuch Covenant is good ; and 
generally where a Condition for the 
Matter of it is good, a Covenant 
comprehending the ſame Matter is 
good allo. 

But if the Matter required to be 
or not to be done by the Covenant 
be unlawful in the Subſtance thereof, 
then is the Covenant void, and doth 
not bind: So if the Covenant be im- 
poſſible. Dyer 6, 13, 324, 251, 253. 

A Covenant is to be always molt 
ſtrongly taken againſt the Cove- 
nantor, and moſt in Advantage of 
the Covenantee, 


To 


92 


noe 
Breacl 
Ane 
ſeal a. 
namec 
Word: 
be co 
by th 
Deed. 
An 
tors, 
namec 
part t 
nant, 
An 
venan 
port 
ſpect 
Leſlor 
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in To be taken according to the In- Intent. 
tent of the Parties, &c. 
N- When no Time is limited for the ne. 
«+ doing of the Thing, it ſhall be done 
e- Win reaſonable Time, and the like. 
lo WP/owd. 287. 
„Any one that is Party to the Deed By bom. 
de to whom the Covenant is made, may 
0 take Advantage of the Covenant, but 
rot a Stranger. 
ſe As if A. covenant with B. to do Stranger. 
n an Act to C. who is no Party to the 
ll Deed, and he doth it not; B. and 
+ Woot C. muſt ſue him upon this 
Breach, 
And regularly all thoſe that do y, zound. 
s Wſeal and deliver the Deed, and are 
d Wnamned and bound by the expreſs 
© W Words of the Covenant, (whether it 
t be collateral or inherent) are bound 
by the Covenant contained in the 
Deed. | 
And therefore if Heirs, Execu- Heirs, &c. 
tors, Adminiftrators or Aſſigns, be 
named in the Covenart, for the molt 
part they are bound by the Cove- 
nant, 'A 
| And in all Cafes of inherent Co-,, 
| Wvenants, . e. that tend to the Sup- Covenant. 
bort of the Thing granted, (in Re- 
pect of which it is preſumed the 
Leſſor took the Leſſee for the Land) 
where 


* 0 TD 
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where a Man doth Covenant for 
himſelf only, and doth not name 
his Executors and Adminiſtrators, or 
either of them; yet they are bound, 
and may be charged by the Cove- 
nant notwithſtanding; and in ſome 
Caſes the Law is ſo alſo for collateral 
Covenants. 

And in moſt inherent Covenants, 


the Land. ſuch as have the Land, albeit they 


A ens. 


Covenant 
gone. 


Breach. 


Become 


imp. ſible. 


be neither Executors nor Admini- 
ſtrators, or either of them, but A. 
ſigns, &c. ſhall be charged by the 


Covenant, tho* they be not named, 


for theſe Covenants are ſaid to run 
with the Land. 5 Co. 16, 17, 18. 

Where the Deed it ſelf wherein 
the Covenants are contained, or the 
Eſtates on which the Covenants do 
depend, is gone and determined, 
there regularly the Covenants are 
gone allo. 


But the Surrender of a Leaſe doth 


not diſcharge the Breach of Cove- 
nant, which was before the Surren- 
der. Dyer 10. 10 Co. 23. 


Where a Covenant is become im- 
poſſible to be done by the Act o 
God, by this the Covenant is dil- 
charged; as where J. Covenants to 
ſerve B. ſeven Years, and dies be- 

fore 


him 


Writi 
lies n 
and 

the 
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lor W fore the ſeven Years be expired. 1 

ne WW Co. 98. Plowd. 286. 

ot Where there is an expreſs Cove-x,,,.7,. 

id, rant in a Deed for * Enjoy- ** 

e- ment, the implied Covenant is gone, 

ne 2 Co. 80. 

ral By a Releaſe of all Covenants Ne ef 
from the Covenantee, the Covenant Covenants. 

ty is diſcharged, ſo as the Releaſe be 

er by Deed, for a Covenant by Deed 

ni. ¶ cannot be diſcharged by Word. There- 

pre if A. covenanteth with B. to 

he build a Houſe by a Day, and in the 

d, mean Time B. doth bid or delire 

un him to let it alone; this doth not 
diſcha:zge the Breach of the Co- 

in Wvenant; but the Leſſor may ſue 

he Wor it notwithſtanding. Paſch. 6 Car. 

co WB K. 

ech Note, If there is cnly a Hand to a iin 

* Writing, and not a Seal, Covenant not ſealed. 

lis not, but Cafe upon Agreement; 

th Wand declare, that in Conſideration 

e- the Plaintiff had promiſed to per- 

n- orm the Agreement on his Part, 
the Defendant promiſed to perform 

n- Won his Part, Cc. and then Aſign 

- Breach, c. RE | 

i-W Where in a Covenant, the later 

to Words being general, ſhall be re- 2 

e- ſtrained and expounded by the for- &c. 

re mer 
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& mer which were ſpecial, vide Sauud 
Rep. 1 par. fol. 59, 60. 
Where in a Covenant the former 
general Words ſhall be reſtraineq 
and expounded by the later ſpecial 
Words, Idem 59. | 
In Covenant, the former genera 
Words, That the Original Leaſe i; 
indefeaſible, ſhall not be reftrained 
by the later Words, That the A. 
ſignee haberet, teneret & gauderet, 
&c. without any Let, &c. of the A. 
ſignor. Idem 60. | 
A particular Covenant in a Deed, 
may reſtrain a general Covenant in 
Law. Ibid. | 
That he Covenant that he was ſeiſ'd in Fee, 
was ſeiſed (notwithſtanding any Act done) and 
in Fee. that the Lands were of the yearly 
Value of 260 J. there the Words 
Notwithſtanding, &c. may not be 
applied to the Covenant concerning 
an wy Lid. 14 5 | 
5 at Action of Covenant lies ſor 
Fe an Aſſignee of a Reverſion at Com- 
mon Law, Idem 238, 239. 
Action of Covenant by an A. 
ſignee of a Reverſion againſt the 
Leſſee for Rent, need not to be laid 
in the County where the Land lies, 
Idem 239, 240, 241. 


An 


— 
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An Action lies for a Leſſor or his Leſſor and 
Aſſignee againſt the Leſſee, upon Lite. 
his Covenant for Payment of Rent, 
notwithſtanding that the Leſſor or 
his Aſſignee had accepted Rent be- 
fore of the Aſſignee of the firſt 
Leſſee; for Covenant is not like an 
Action of Debt for Rent. dem 240, 

241. 
"If by a Deed ſealed by both Par- 
ties, it is agreed, that the Defendant for Lands. 
ſhall give the Plaintiff ſuch a Sum 
for all his Lands in A. It will a- 
mount to a Covenant on the Part 
of the Plaintiff to convey the Land. 
Idem 230. 
e, Where Covenant lies upon the 5%, 
d Word Demiſe, and where — Idem 3 
321, 322. 
d Where Covenant lies for Misfea- Alisfea. 
de ſance, but not for Nonfeaſance, Idem ſance. 
322, 323. | 
If a Man by Deed grant a Water- jp,.,. 
r courſe, and ſtop it, the Grantee may courſe. 
- W have an Action of Covenant. Idem 
322. 
If one of the Parties covenant to Ty aſſure 
e aſſure Lands, and the other, in Con- Landi. 
dF fideration of the ſame Covenant per- 
s W formed, covenant to pay a Sum of 
Money, he is not obliged to pay 
the Money until the Lands be _ 
red, 


red, But it is otherwiſe, if 
the Covenant had been in Cond. 
deration of the Covenant to he 
performed. Saund. Rep. 2 par. 156. 
Mutual Where, in mutual Covenants the 
Covenants. Words, In Confideration of the Per- 
formance thereof, ſhall make a Con- 
* dition precedent, and where not, 
Id. 156, 157. 
Negative If the Covenant of the one Pan 
and Afir- be negative, and the Affirmative 
mative. Covenant on the other Part be in 
Conſideration of the Performance 
thereof; aſthough the negative Co- 
venant is broken, yet the affimative 
Covenant ought to be performed. 
Tdem 157. 

A negative Covenant is not faid 
to be performed, until it become 
impoſſibie :o break it. Ibid. 

Upon war- In Covenant upon a Warranty of 
ranty of Lands for Years, the Plaintiff ought 
Lands. to ſhew what Eſtate or Right he 
that entred into the Lands had at 
the Time of his Entry; and it is 
not ſufficient to aver, that he had 
a good Title. dem. 178, 179, 18%, 
181. | 

What Warranty ſhall be taken on- 
ly for a Covenant, dem 1 80. 


Wh An 
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An Action of Covenant lies a- 
gainſt a Woman upon a Warranty 
dy her and her Husband, annexed 
to her Eſtate for Years in a Fine. 

Idem Ib. 

Where, by the Grant of a Rever- cena 
fon, the Rent reſerved upon a Leaſe transfer. 
for Years is well transferred to theres 
Grantee, the Law transfers alſo to 
him the Covenant of the Leaſe for 
the Payment of it, as incident to 
the Rent. [dem 371. 

If in an Action of Covenant any 8, Be, 
Breaches are well aſſign'd, and others lig dl. 
ill, and the Defendant demurs to 
the whole Declaration; the Plain- 
tiff ſhall have Judgment for thoſe 
Breaches that are well aſſigned, and 
for the Reſidue he ſhall be barr'd. 

Ia. 380. 1 
Some reſolved Caſes as to Pleadings in 
Covenant upon Leaſes. 


In Covenant againſt an Aſſignee p,,,.z for 
for not repairing a Houſe, Defen- we repair- 


dant pleaded in Bar an Accord be- ing. 
tween him and the Plaintift, and 
Execution of it in Satisfaction of 
the Reparations It was objected, 
That neither Arbitrament, nor Ac- 


cord with Satisfaction, is a Plea, when, 3 


an 


* 
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an Action is founded upon a Deed MW Tay 
becauſe Matter en Fait cannot be Day 
avoided by Matter in Pais; ſo when and 
an Action is in the Realty, or mix 9 
with the Realty, Accord with 8a. tue 
tisfaction is no Plea, and is not 2 *< 
Bar for the Perſonalty, but it wa 
adjudged that the Plea was good: bor 


—_ And a Difference was taken, wher f b) 
a Duty accrues by a Deed in a Cer by 7 
tainty, as by Covenant, Bill ct ſing! 
Obligation to pay a Sum of Money; tiff, 
there, becauſe it takes it's Eſſence te 
by Writing, it ought to be avoidel Pa 
by Matter of as high a Nature: But Vide 
when no certain ual accrueth by pl 1 
the Deed, but a Default ſubſequent In 
gives only Damages, there Accord lee f 
with Satisfaction is a good Plea. 6 Hou! 
Co. Blake's Caſe. pleac 

Vide 2 Keb p. 51. The Court held burn! 
That an Accord was a good Plea to to b. 
a Covenant to pay 2 Sum certain, a 1 

oug! 


or an Obligation when joined with 
other Things uncertain, But Cots by 
cord after the Deed, cannot be a Bar Mear 
. to ſuch Covenants as were not bro- 2 
ken. 2 Roll. 187, 188. | his 
Defendant Moved for a Repleader in an De 
pleads Pay. Action of Covenant, to perform burnt 
ment after Articles and Payment of Money | 


— 2 whereto the Defendant had pleaded 
Pay- 


Plain 


is wt — 2 — 


— 


payment of the Money after the 
Day, which the Plaintiff accepted; 
and becauſe it was not pleaded by 
way of Accord and Satisfaction of 
the Covenant wherein Damages alſo 
are recovered, ſaid to be ill. And 
this Iſſue being inſufficient, and found 
for the Defendant, it's not aided 
by the Statute of Jeofaile. And 
by Twyſden, Payment pleaded to a 
ſing'e Bill, if found for the Plain- 
tit, he ſhall have Judgment ; if for 
the Defendant, there ſhall be a Re- 
pleader; ſed adjornatur. 1 Keb. 210. 
Vide 3 Cro. 445. pl. 2. Goldib. 100. 


pl. 11, 
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In Covenant brought againſt a Leſ- gar, Thar 
ſee for Years, for not keeping the the Here 


Houſe in Repair, The Defandant was burnt 
pleaded in Bar, That the Houſe was“) Caſaal- 


burnt by Caſualty ; it was holden 
to be no good Plea in Bar, for that 
a Leſſee that covenanteth to repair, 
ought ro do it, be his Houſe burnt 
by Negligence, or by any other 
Means. S:yle 162. Crompton and Al- 
len's Caſe. See at the later End of 


This Treatiſe. 


ty, 


Defen.!ant pleads, the Houſe was Hoſe 
burnt, but repaired in convenient ed in 
I ime b:fore Acton brought: The e 


. 9 . © 
Plaintiit demurred, becauſe nod {hewn 
| P by 


Time. 


Yeu 


* 
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by whom, not by the Defendant tia 
himſelf: But the Court ſaid, That 40 
being repaired, though by a Stran- 
ger, was a good Plea; but in Truth MW tur 
the Plaintiff had repaired it, and be- No 
cauſe it was a Hard Caſe, the Court ple: 
ſuffered tim to wave his Demurrer, ent 


* — \ 
* 
r a * 
IC. 


and take Iſſue not repaired in conve- MW mil 
r.ient Time, the Houſe being unco-- wh 
vered. 2 Keb. 535. ſo 


Vide 3 Keb. 40. The like Plea and tiff 
Demurrer, becauſe the Time not put ente 
in certain; ſed non allocatur, the firſt forr 
of July ſufficient, by 

2dly, Becauſe not ſaid who repair- did 
ed; and per Cur, The Houſe being tino 
rebuilt by the Plaintiff himſelf, and re\ 
the Defendant's Executors and Ad-: icfl 
miniſtrators bound to repair it ; the 
Plea is ill, and muſt ſhew who re- 
paired it; for if the Plaintiff built it, 
this is no Excuſe; and Judgment for 
the Plaintiff, 


Bar by If a Leſſee for Years covenanteth 
Tempeſt : to leave Wood in as good Plight 3s 
it was at the Time of the Leaſe, and 
afterwards the Trees are overturned 

by a Tempeſt, he may plead this 

Aud 7:04, Matter in Bar, and it ſhall diſcharge W Def 
him of his Covenant, quia impoten- fore 

tid red 
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tia excuſat Legem. 1 Co. Shelly's Caſe, 

40 Ed. 3. 6. P 
Upon a Covenant in an Inden- Preach for 

ture of Leaſe, the Breach was for Non pay« 

Non-payment of Rent. Defendant nent 

pleaded in Bar, that the "Plaintiff Re. 

entred into Part of the Land de- Br Eu. 

miſed before the Rent was due, for /m 

which the Action was brought, and 

ſo had ſuſpended his Rent. Plain- 

tiff replied, The Defendant did re- 

enter, and ſo was poſſeſſed as in his 

former Eſtate. And it was held ill N Pe- 

by the Court, becauſe the Plaintiff fendant en- 

did not ſhew that the Defendant con- tred and 

tinued the Poſſeſſion till the Rent — p 

rew due, but only that he was poſ- * 

eſſed in his former Right; but the 

Plea in Bar was a good Plea, and Bar , A,. 

Judgment againſt the Plaintiff, quod ferment 

nil capiat per Billam. Style 243. Page before Rent 

and Parr's Cale. Ty 
Vide 3 Keb. 858. In Covenant, 

Breach for not repairing. Defendant 

pleads Entry into Part, and build- 

ing, Cc. Plaintiff demurred. 


2 9 — 8 
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In Covenant againſt Defendants, 
Executors to C. Leſſee for Rent in 
Arrear in the Defendants Time. 
Defendants plead Aſſignment be- 
fore Rent arrear. Plaintiff demur- 
red Per Cur”, Tho' Debt may 
2 2 be 
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2 in the debet & detinet on the Exe- 
cutors Poſleſſion, and then ſuch Al- 
ſignment is a good ea. Contra on 
exprels Covenant, where the Exe- 
cutor is charged as ſuch; but if 
charged as Aſſignee only, then the 
Plea were good of Aſſignment be- 
fore Rent arrear; and here Judg- 
ment muſt be de bonis Teſtatoris, 
therefore Judgment for the Plaintiff, 
aiſt 3 Keb. 363. 

Non lo- In an Action of Covenant on 

cavit ao Demiſe of a Freeſtone-Quarry to 

Plea on a the Defendant, the Defendant cove- 

Leaſe of a 3 

Quarry by Pants not to dig in any other Part of 

Indenture. the Common, and Breach being al- 
ſigned in digging, Defendant pleads 
non locavit the Quarry praditt'; to 
which the Plaintiff demurs, the De- 
miſe being by Indenture, and the 
Covenant collateral, the Plea was 
held frivolous, and Judgment for the 
Plaintiff, iſt. 1 Keb. 715. 

Departure, In an Action of Covenant for not 
repairing a Houſe, the Defendant 
pleads Performance, and after re- 

+ joins, that he was ouſted by a Stran- 
ger, which per Curiam, on Demur- 
rer of the Plaintiff, is a Departure. 
Judgment for the Plaintiff, ni. Iden, 
602, 


Upor 


L 
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Upon Covenant to pay Money, Utlary 
U:lary a good Bar. Idem 324. Headed. 

Non infregit Conventionem is tried 
where the Houſe is- not repaired. 

Idem 575. 

In an Action of Covenant for . 

Rent Arrear on a Leaſe for Years, Releaſo of 
the Defendant pleaded a general Re- De. 
leaſe of all Demands, (which was mazds. 
made by Award on collate:al Ditie- 
rences between them) made after 
the Covenant and before the Rent 
due: to which the Haintift demur- 
red, for that the Cauſe of the Re- 
leaſe was particular and col/ateral. 
And Judgment for the Plaintiff, n/t. 
Idem p. 499, 510, 511. 2 Cro. 107, 
485. Mo. 544. Et vide Bridgm. 124. 
& 20 A/. 5 

See 3 Keb. $14 Releaſe of all Simile. 

Demands, Demurrer becauſe the Re- 
leaſe is particular, and bars not for 
a Covenant broken; ſo after Cauſe 
of Action by Batteiy, Releaſe of all 
Demands in perſonal Eſtate no Bar. 
3 Keb. 418. A Covenant broken is 
not diſcharged by Releaſe to Execu- 
tor of all Demands of perſonal Eſtate 
of the Teſtator. 

In Covenant for Rent on Nil de- A 
bet pleaded, the Plaintiff demurr'd ger _ 6 
ſpecially ; becauſe albeit the Cove- murres, 

| 7 nant 


C 
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nant doth not alter the Rent, yet 
Nil debet cannot be pleaded. But 
the Court ſaid it was well enough, 
2 Keb. 347. 
Covenant to enjoy againſt law- 
ful Impcdiment, is broken by En- 
try of one Habeus Jus. 3 Keb. 40. 
So by one Clamans Jus, and not ſaid 
Legale. Idem 163. Entry Clamans 
Titulum, not ſaid by Stranger, and 
fince the Covenant, no Breach, 2 
Keb. 146, | | 
Covenant In Covenant on Indenture, 8 Of, 
for quiet 1652. of Demiſe to hold for 99 Years 
Enjoyment aſter the Death of Z. X. if three 
broke ty Lives ſo long live; Defendant pleads, 


_ That the Plaintiff potuit uti, and en- 
Entry joy the Premiſſes without the Let of 


the Leſſor. To which the Plaintiff 
replies, that the Lands are and were 
Dutchy Lands, and that the King 
for Fine and Rent had deviſed the 
Reverſion to H. for 99 Yeats, if the 
three Lives live, by Reaſon where- 
of he could not enjoy. Defendant 
demurs, and judgment for the Þlain- 
tiff: All this being confeſſed by the 
Demurrer, the Plaintiff needs not 
ſhew that he entred, but the De- 
fendant ſhould plead it. 3 Keb. 162, 
202. 
Pg 
Cove- 


n 
% ay 
"=" 
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Covenant on two Deeds of for- 
mer Husband of the Defendant's 
Wife, to cut Twelve of the beſt 
Trees, whereby the Plaintiff hath 
Election: And Breach is aſſigned, 

That before the Time the Defen- 
dant cuts down ſome of the Trees. 
Defendant ſaith, There were ſuffi- 
| cient ſtandiog; to which the Plain- 
tit demurred. Vide 3 Keb. 477. 

Covenant no Duty, nor Clauſe of Reba. 
Action, till broken; and therefore 
not diſcharg'd by Releaſe of Actions. 

Aleyn's Rep. 39. Vide antea. 

Covenant to perform certain In- To per ern 
dentures, and to ſave the Plaintiff e e 
harmleſs; he cannot plead general- . 
'v Performance of Covenants, becauſe 
ſome may be in the Negative; and 
allo he ought to ſhew how he ſaved 
him harmleſs. Aleyn 72. 

If the Leaſe is not good, there's f 
no Covenant nor Breach. Telv. 18, naught. 
19. 

Note, That all Covenants be- 

tween the Leſſor and Leſſee are Co- 2 

venants in Law, or expreſs Cove- 

nants. Vaugh. Rep. 118. N 
An expreſs Covenant reſtrains the Refraint; 

general Covenants in Law. Jdem. 

126. f 


P 4 Where 
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Quiet En- Where the Covenant is to enjoy 


Joyment. againſt one or more particular Men, 


and where againſt all men. Iden 
127. 

Simil2, by a Coverant in Law, the Leſ- 
ſue is to enjoy his Term againſt the 
lawful Entry or Interruption of any 
Man; but not againſt tortious En- 
tries, becauſe the Leſlce hath his 
proper Remedy againſt the Wrong- 


Doers. [dem 118, 119. 
7 „If a Stranger who hath no Right 
E outs the Leſſee, he ſhall not bring 


Stranger. Covenant againſt the Leſſor, becauſe 
he bath Remedy by Action againſt 
the Stranger: But if he enter by 
elder Title, then he ſhall have Co- 
verant, becauſe he hath no other 
Remedy. [dem 119, 120. 

Outed le Though the Covenant is, That 

gally, the Leſſee ſhall enjoy againſt all 

Perſons; yet he ſhail not have Co- 

venant againſt the Leflor, unleſs he 

be legally outed. Idem 119, 120, 

121, 123. 

The Law will never adjudge that 

a Man covenants againſt the Wrong: 

\ ful Acts cf Strangers, except the 

Words are fall and OR” Idem 
121. 


Cie ingers. 


When 


CINE 
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When the Covenant is to enjoy Torticus 
againſt all Men, the Covenant is 4% 
not expreſly to enjoy againſt tor= 
tious Acts, neither ſhall the Law 
ſo interpret it. [dem 123, 125. 

What collateral Matters ſhall: be C:liareraf 
implied upon a Covenant. Vide 1 Matters, 
Ven. Rep. p. 26, 44, 55. And ſee the 
Table of this Treatiſe. 

Though a Covenant be made only Damages. 
to a Man, his Heirs and Aſſigns ; 
yet if the Breach be in his Liſe-time, 
his Executors may bring the Action 
for Damages. Jdem 176. 

That a Covenant for quiet Enjoy- Quiet En. 
ment may bind, notwithſtanding ae n. 
ſubſequent Act of Parliament to al- 
ter the Title. Idem 175, 176. 

In an Action of Covenant, the Plea. 
Defendant cannot plead, That the 
Plaintitt tempore quo, nihil hahuit in 
Ienementis; though ſuch a Plea in an 
Action of Debt for Rent is good. 

2 Vent. Rep. 99. 

Covenant to repair a Houſe; if var. 
the Leſſee come without Licence 
aſter the Term ended to repair the 
Houſe; he is a Treſpaſſor. 2. Rl. 

250. I 
© Note, The Difference between Covenants 
Covenants in Groſs, and Covenants 7 Cra. 
grounded upon a leaſe, Covenants 

2 having 
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| having a Leaſe for their Foundation 
are within the Proviſo of the Statute 
of 13 Eliz. «ap. 5. but not in Groſs, 
2 Roll. 401. | 
"LY In an Action of Covenant to re- 
not vepair- pair, and ſo. to leave the Premiſles, 
ing. the Breach was in 60 Rood, &c. 
Defendant Pleads, that one Barn 
Bar was pulled down by the Plaintiff's 
Conſent; and as to the reſt, That 
they were repaired, and fo left: To 
which the Plaintiff demurred generally, 
Per Chief Juſtice, He ſhould either 
have taken Iſſue, that he repaired the 
Particulars; or ſay, they were not in 
Decay, modo & forma: And the Par- 
ties agreed to take Iſſue on one of 
the Points, 2 Keb. 798. 


Concerning 


a he 
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Concerning the late AF of Par- 
liament, to prevent Deſtructiom 
of Houſes by Fire, and new 
Building of Houſes within the 
Bills of Mortality. 


Y Stat. 6 Annæ, cap. 31. for pre- 
venting of Miſchiefs that may 
happen by Fire, it is enacted, that alk 
Houſes built on old or new Foun- 
dations within the Bills of Mortality, 
ſhall have Party-Walls between, of 
two Bricks thick in the Cellar and 
Ground-Stories, and thirteen Inches 
thick upwards from the Founda- 
tion, and eighteen Inches above the 
Roof, and no Cornice of Wood 
ſhall be made in ſuch new Houſes; 
but Front and Rear Walls of ſuch 
new Houſes ſhall be built of Stone or 
Brick, to be carried two Foot and 
an half above the Garret Floor, and 
coped with Stone or Brick: And 
if any Houſes ſhall be built in the 
ſaid Places, contrary to the In- 
tent of this Act, then the Owner 
and Head Builder undertaking ſuch 
Building, ſhall forfeit 50 1. one 
Moiety to the Informer, the other 


8 
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to the Poor of the Pariſh, to be le 
vied by Warrant and Diſtreſs, &+c. 

That no Action ſhall be main- 
tained againſt any in whoſe Houſe 
or Chamber any Fire ſhall acciden- 
rally begin; provided that nothing 
therein {hall make void; any agree- 
ment between Landlord and Tenant, 
Alſo by the ſaid Act, that if any 
Servant, through Negligence, ſhall 
cauſe any Houſe or Out-houſe to 
be fired, ſuch Servant being thereof 


convicted by Oath before two or 


more Juſtices of Peace, ſhall forfeit 
100 J. unto the Church. wardens of 
the Pariſh, to be diſtributed amongſt 
the Suflerers, as to the C hurch-war- 
dens ſhall ſeem juſt: Upon Non- 
payment, fuch Servant ſhall be com- 
mitted to ſome Work-houſe, by 
Warrant of one ſuch Juſtice, for 
eighteen Months, to be kept to hard 
Labour. 

There is alſo a Proviſo, that fo 
much of this Act, as relaths to the 
Indempnity of thoſe in whoſe Houſe 
any Fire ſhall begin, ſhall continue 
for three Years, and from thence to 
the End of the next Seilion of Par- 
liament; 


4 But 


wo. wy, wa EE 


* 


But by an Act made 7 Annæ, for 
making the former Act more effe- 
ctual, it is enacted, that the for- 
mer Clauſe concerning Houſes to be 
erected and built either upon old or 
new Faundations, was not intended, 
or ſhall be conſtrued to extend, to 
Houſes to be built upon any Part of 
London-Bridge, but that the ſame 
may be erected and built with Wood 
and Timber, as hath been hitherto 
uſed. 

And that all houſes to be built 
upon old or new; Foundations, in 
any Place about London and. Miſt- 
minſter, or Places compriſed within 
the Weekly Bills of Mortality, (ex- 
cept Houſes on London- Bridge, and 
the River of Thames below Bridge) 
ſhall have Party-Walls between Houſe 
and Houſe wholly of Brick or Stone, 
except Door-Caſes, Windows, Len- 
tils, Breaſt-Summers, Story-Poſls and 
Plates, of two Bricks thich at leaſt 


in the Cellar, and one Brick and an 


half thick upwards to the Top of 
the Garret-Floor, and all Gable-ends 
to be. one Brick in length, and eigh- 


teen Inches above the Roof; and to 


have no Beams or Rafters lie or {tand, 
or be in the Brick-Works of the Ga- 
ble ends. 

That 


Ch. 10. Landlods and Tenants. 325 


* 2 3 _= — 
— 3 K * - PF 2 
— —— —_—  ——_— ĩ0̃:T:—ꝓçw«w‚ 7 o 
— 8 
„„ — " 
— =D WY 


— — 
» 


x LEA —— 
— — = Wc = 
—— — — — 

* 


2 
2 — 2 


© 


| 
1 
| i 


ar 
. 
_ 


— —— 


r= 


— — 


ä 


326 


Walls: And for all Houſes hereafter 


The LAWS concerning Ch. 10. 

That all Party-Walls hereafter to 
be built, ſhall be built nine Inches 
on each Man's Ground, whether the 
old Party-Wall be Brick, Stone .or 
Timber; and that the firſt Builders 
ſhall have Power to pull down the 
ſame, and build up the new Party- 
Wall as aforeſaid, and be paid by 
the Owner of the next Houle after 
the Rate of 5 J. per Rod, as ſoon as 
he ſhall have built the ſaid Party- 


to be built, that will not yield the 
Rent of twenty Pounds per Annum 
more than the Ground Rent, to be 
leſt to the Difcretion of the Builders, 
provided that all Party-Walls for the 
fame be built with Brick. 

That all Chimney - Jambs and 
Backs, ſhall be nine Inches thick 
from the Cellars to the Roof; and 
all Withs the Inſide of ſuch Chim- 
nies, four Inches and an half in 
Breadth ; all the Funnels plaiſtered 
or pargeted the Inſide from the 
Bottom to the Top; all Chimnies 
to be turned or arched under the 
Hearth with Brick, (except upon a 
Ground-Floor; ) and that no Tim- 
ber ſhall lie nearer than five Inches 
to any Chimney, Funnel or Fire- 
Place ; and all Mantles between the 

Jambs 
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Jambs arched over with Brick ; and 
no Wood or Wainſcot ſhall be plac'd 
or affix d to the Front of any Jamb 
or Mantle of any Chimney, nearer 
than five Inches from the Inſide of 
fuch Jamb or Mantle; and that all 
Gable-ends, called nine Inches thick 
in Party-Walls, be rendred on the 
ruffeſt Side: and that all Stoves 
and Boilers, Coppers and Ovens, 
that ſhall be ſet up with Brick or 
Stone, ſhall not be nearer than nine 
Inches at the leaſt to the adjoining. 
Houſe, and no Timber to lie nearer 
than five Inches to any Fire-place or 
Flew. 

That no Brick or Stone-Work in 
the Fronts, Party or Partition-Wal's 
of any Houſe, Tenement or other 
Building whatſoever, that ſhall be 
erected upon any new or old Founda- 
tion within the Cities of London and 
Weſtminſter, or their Liberties, ſhall 
be ſupported, depend or bear upon 
any Sort of Timber or Wood-Work, 
(excepting upon Piles and Planks, 
where they are abſolutely neceſlary 
for Foundations in marſhy and un- 
ſound Ground; and excepting lixe- 
wiſe all Houſes upon London-Bridge) 
upon Pain that every Perſon ſo 
offending, ſhall for every ſuch Of- 


fence 
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ſence ſuffer Impriſonment for three 
Months without Bail or Mainpriſe. 

That no Door-Frame or Window- 
Frame of Wood, to be uſed in any 
Houſe or Building, which ſhall be 
erected upon old or new Found. 
tions, Within the aforeſaid Cities of þ 
London and Weſtminſter, or their L. 
berties, (except Houſes on London- 
Bridge, and on the River of Thames 
below Bridge) ſhall! be ſet nearer to Adi. 
the outſide Face of the Wall than 

. four Inches. 


| | 


THE oth 
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* 
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Adlong. (Vide Aſſigns, Covenants, , 
Conditions, Ge.) 


CTIONS for Arrears alter Entry, 


| Page 10% 
Action for hindering to take away Emblements, 
151, 152 

Action in Waſte, how it lies, mY 220 
By whom it mult be brought. 221, 222 
Who muſt join in the Action, 223 
Where it lies aſter a Releaſe, 226 


Actions on the Caſe, 


Actions on the Caſe between Farmers, Tenants, and 
others, relating to Torts and Nuſances, Cc. 292 
For ſtopping up a Way to a Houſe or Land, bid. 


For turning off Water, Thid. 
For drowning another's Ground, 292 
For diverting Water from a Mill, Ibid. 
For diſturbing his Walk or Foldage, 29 

For not folding his Sheep, - Thbid. 
For diſturbing him in his Common, Tbid. 
For digging a Pit there, Jbid, 


For 


— 


| The TABLE. 
For incloſing the Common, Page 292 
(See Tit. Common.) 
For diſturbing a Common Watering-place, 294 
For ouſting the Leſſor's Executor, Ibid, 
For hindering the Leflor to view, Ibid, 


For Leſſee for Life againſt Leſſce for Years for 


Waſte, Ibid, 


So for Leſſee for Years againſt Leſſee for by 
Where the Leſſor neglects to pay Subſidies, 295 
Againſt Tenant at Will for voluntary " 

Ia, 
Againſt Tenant by Elegit, who holds over, Iii. 
Againſt Lord for cutting down his Copyholders 


Trees, | Ibid. & 296 
For refuſing to grind at the Lord's Mill, 296 
For Damage by Fire, Ibid, 
For not repairing Fences, Bil. 
For not ſcouring Ditches, : 207 

For not repairing Sea- Banks or River. 2 
Id. 

For not repairing a High- way, or Private 9 
id, 

For not repairing bis Houſe, 295 
For Diſturbance by an Upper Room, Ibid. 
For Damage by an Under Room, Ibid, 
For over- building another's Houſe, Ibid. 
For Ropping Lights and Windows, 299 
Simile by Walls, Wood-piles, &c. Tbid. 
How ſuch Wrong may happen to be purged, 300 
For Nuſances by Dye-houles, &c. Ibid. 
By ſetting up a Pig- ſty, Ibid, 
By a Chandler's Shop, Cc. 301 


By throwing dead Carkaſes, Cc. into another's 
Ground, 4 


bid, 


By 


TY 
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By ſuffering Tithes, Hay, Cc. to lie too long on 
the Place where bought, &c. Page 301 


Proviſo for ſaving Actions between Landlord and 
Tenant in the late Act, to prevent Deſtruction 
of Houſes by Fire, Cc. 307, 308, Cc. 


Acceptance. 


Acceptance of Rent where no Confirmation of 
the Leaſe, & econtra, 71, 83, 84, 96 
After Acceptance of Rent from the Aſſignee, Co- 
venant lies againſt his Leſſee, 114 


Amends, (Vide Diſtreſs) 
Afſignees, (ide Covenants, Rent, Cc.) 


How they are bound by, and liable to, the Co- 
venants of the Leſſee or Aſſignor, Cc. 84, 85, 86 
Upon an Aſſignee's being evicted, 86 
Actions by Aſſignee of Aſſignee, Executors of 
Aſſignee, Cc. 87 
How he muſt diſcharge himſelf of the Rent, Ibid. 
Notes in Nature of Inland Bills, how aſſignable 
over, 286 
Aſſignee, where bound by the Covenants of the 
Leſſee, and where not, 119 
Aſlignnee having aſſigned over, not anſwerable for 
the Rent, 1 
Aſſignee, tho' refuſed at one Time, may be ac- 
cepted another Time, 115 
Aſſignment of Hedge-boot, &c. 97 
Aſſignment by Tenant for Years, who dies, 114 
Smile by his Executor, Cc. id. (Vide Page 87.) 
Reverſion not aſſignable without Deed. Page 115 


At⸗ 


The TABLE. 


Attoꝛnment. 


Attornment, how diſpenſed with by the late Ad 
of Parhainent, 115 


Avow2y, (ide Diſtreſſes and Replevin.) 


Vargains, Ge. 
Argaining, buying and ſelling Goods and Chat 
tels, according to the Att of 29 Car. 2. cap. }, 
280, Ct. 
Concerning Notes promiſing Payment, " 286 
How they are aſſignable over, &c. Ilil, 
Bonds. 
Bonds to perform Covenants, concerning * 
| 95, C6 
For Rent, f 99 
Simile for Repairs, 99 
Not forfeited where the Rent is in Suſpence, 109 
Chancery, 
R Elief therein. for Mortgagees, 63 
Waſte relieved in Chancery, 89 
Not againſt a voluntary Act, Ibid, 


For Relief in Chancery againſt Deeds and E 
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Commencement and Determination of 
; Leaſes, &c. 


How the Commencement and Determination of 

Leaſes ought to be, Page 83, 136, 139, 140 
Upon a Leaſe from Year to Year, 83 
Voidable Leaſes, how determined or continued, 


5 


Ibid. il 

Continuance of the Term, tho rei veritate deter- = 
1 mined, | : 84 
nile of the Grant of next Avoidance of an Ad- 
vowſon, Ibid. 
WO Leaſe determined by Husband's Death, though 
1 limited over to the Wife, 134 


How to commence, if Habendum be 4 Die Datus, 

or 4 Confettione Indenturæ, 135 
Further concerning the Commencement of Leaſes, 

136 

Where not mentioned when it ſhall begin, Page 137 
ho, it the Date be impoſſible, Ibid. 
: , If it be without Date, | Ibid. 
l from the End of the Leaſe miſrecited, bid. 
Upon a Leaſe for Life made by Prebendary, bid. 
Made to commence upon Failure of Iſſue, 138 
Where one Leaſe 1s made to Day, and another 


(2 the next Day, of the ſame Lands, Did. 
Lecond Leaſe io commence upon Surrender of the 
4 fir t, Ibid. 
„Where made to commence after another, and 
59 there is none, 3 Wil 


139 
To commence upon an Incertainty, how, Tbid. 
Upon Nomination of another, 


140 | 
n Upon Payment of a Sum ot Money, id. N 9 
By a Parlon of his Glebe, terminates with his | 


Life, Ibid. 
| For 


Y o 
4 
j 1 
{1 
. 
| 
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For 100 Years, if A. and B. live ſo long, Page 149 Conc 
By a Joint-Tenant to begin after his Death, 1 Upo 


7 Le 

Common. (ie Tenants.) Whe 

en 

For the Doctrine of Common between Landlord ani Sil 

Tenant, ſee Chap. VII. throughout, viz, He 

Of the ſeveral Sorts of Common, Page 234,235, 0 Conc 

Of the Lord's Common, and who ſhall have iu Te 

2239, Ce Whe 

Of Common Appendant, and for what Cat. Ce 

"tle, &c. 235, 2 Who 
Of Common Appurtenant, and how it may |: 
uſed, Cc. | 235, 255 
Of Common for Cauſe of Vicinage, and how it 

may be uſed, 236, C (Vid: 
Of Common in Groſs, how it may begin and be 
uſed, &. 234, 255 


Of Common without Number, 239, 246, 2478 Whe' 
Concerning the Seiſin of Common, how to be of 


obtained, 262 
Concerning what Things a Commoner may 
do, Cc. — 0 
Concerning the Approvement of Common, Conc 
273, Ce. 
Of the Admeaſurement of Common, : 2718 Whe 
Common, an Agreement to encloſe it decreed 
to be perform'd in Chancery, 278 
Common, when it may be taken in a common 
Field, 279 
Conditions. 
Condition not to alien, 102 
Entry for Condition broken, Jbid, 


4 Con: 


40 


— 


The TABLE. 


Condition not to alien, _ Page 102 
Upon Condition, that if the Leſſor alien, the 
Leſſee ſhall have Fee, 104 
Where, upon Condition broken, Executors may 
enter, : 105 
Simile where, upon Reſervation of Rent, the 
Heir may enter, : 133 
Condition for Leaſe to be void, if one of Joint- 
Tenants died, 105 
Where the Deviſe of a Leaſe may be a Breach of 


Condition ; 106 
Who may take Advantage of a Condition, 1bid. 
Copyholders, 
(Vide Fines, Forfeitures, and Tenants by Copy ef 
: Court- Roll.) * 
Whether Copyhold Land be within the Statute 
of Limitation of Entries, 33 
Co2n and Crop. 


Concerning a Tenant's Sowing and Reaping, 


21, 151 

Where the Landlord ſhall have it, : x 
Concerning Roots, Hemp, or Flax, Cc. Ibid. 
Where the Executors ſhall have it, Ibid. 
How, upon a Tenant's Eſtate incertain, 21, 154 
The Realon why Tenant of uncertain Eltate ſhall 
have it, Ibid. 
Where the Leſſee or Surrendree ſhall have it, 153 
Where Leſſor of Tenant for Life ſhall have it. 


Ibid. 
Where for his Benefit of whoſe Manurance the 
Corn came, 5 154 


For 


Cake 


The TABLE. 

For Reverſioner of Tenant for Life Page 15, 
Where the Remainder-Man upon a Demile, and 
not the Executors, 155 
Where the Executors of the Husband that ſowed, 
and where the Wife, Ibid, 
Where the Husband of Tenant in Dower ſhall 
have it, i Ibid, 
Where Leſſee for Years of the Wife's Lands, ſo 
of Tenant by the Courteſy, ſhall have it, Il. 
For whoſe Benefit upon Ground ſown by a Wo- 
man durante Viduitate, who takes a Husband, 


159 

How after Husband's Death upon Leaſe of his 
Wite's Lands, 157 
Upon a Recovery by Title Paramount, who {hall 


have 1t, Ibid 
Where the Heir ſhall have it, Ibil 
Where the Diſſeiſor ſhall, 15] 
Where the Widow in Dower ſhall, Ibid 
Where her Executors ſhall have it, Ibid, 


Where Tenant in Tail gives it away, and dies 
before Severance, | Ibid, 
Where ſuch Tenant gives away a Tree growing 


upon the Land, 152 
Where Tenant in Fee-Simple does the like. J 


Covenants. 
(Vide Aſi; nees, Rent, &c.) 
Upon Leſſee's Covenant to build, how his Af 
ſignee ſhall be liable, 84, 55 


When the Covenant extends to a Thing in be 
ing, and is annexcd to the Thing demiſed, 9 


Upon a Covenant to repair, Aſſignee bounds 50 
| eie 


88 


Wh 


Coven 


wr AK ite 
—— 


The TABLE. 
Where Covenantor bound, but not the a_ 
e 86 
Upon a Covenant to deliver a Stock of Cat- 
tle, Cr. f : id. 
Writ of Covenant upon Aſſignees being en 
32 H. 8. 24. Extends not to collateral Cove- 
nants, 87 
Actions of Covenants by Aſſignee of an Aſ- 
ſignee, Cc. id. 

Covenant for Leſſee to have Houſe-Boot and 
Fire- Boot upon the Leaſe of a Houſe and 
Wood | 2 
How a Covenant to permit, Cc. ſhall relate to 
the Aſſigns, 93 
Upon a Covenant to build, and he builds 
more, &c. Ibid 
Upon a Covenant not to incloſe, 94 
Later Covenant by ſecond Indenture, no = 
bid. 

Action of Covenant upon Ropping ter 

I 

Simile upon deſtroying Eſtovers, Tbid. 
Covenant of Teſtator broken, Ibid. 
Not againſt Grantor for not repairing, 94 
How by an Aſſignee of Reverſion, though not 
named, | Ibid. 
How 8 of a Reverſion, Ibid: 
What Words amount to a Covenant in a Deed, 
77 

A Proviſo may, _ Ibid, 
That his Under-Tenant ſhould not dig, bid. 
Where Covenant goes with the Land, Ibid, 
Covenant, if Rent be behind, Leaſe to be 2 

9 


Q Upon 


— 
The TABLE. 
"Upon a Covenant to ſupport, uphold, &. when 
Action to be brought, Page 96 
Ho againſt Aſſignee, though not named, tor 
not repairing, a 97 
Leſſee takes an old ruinous Houſe, and cove- 


nants to leave it in Repair, Ibid, 
Upon a Covenant to leave a Wood in as good 
Condition, Cc. 98 
[Leaſe with Warranty amounts but to a Cove- 
nant, 100 
Where Covenant lies againſt "Leſſee, after Ac- 
ceptance of Rent from his Aſſignee, 114 
Modern Caſes adjudged in Covenant, 02 
Concerning quiet Enjoyment, bid, 
Of Covenants Affirmative and Negative, 4bid, 
By Deed-Poll ſufficient, 303 
Concerning Words of Covenant, Ibid, 
Conditional Words concerning them, Ibid, 
Where che. Cauſe of the Covenant muſt be per- 
formed, 304 
Covenant muſt be of lawful Matter, Jbid, 


Covenant, how taken againſt Covenantor, bid, 
Several other Obſervations relating to Cove- 

nants, | 305 
Some reſolved Caſes as to Pleadings in Cove- 


nant upon Leaſes, 311, 312 
Cuſtoms, 

*Cuſtom, what, 26 
Properties incident for 4 good Cuſtom, 27 
In Cuſtoms, there is Uſer, Non-Uſer, Aluſer, 
and Inter-Uſer, 23 
-Cultoms mult be reaſonable, 30 
How at the Will of the Lord, 33 


— CS 


Con 
Con 
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Concerning Tenants Services, &. Page 30 
- Concerning Sole-Feeding, 32 
0 Diſtreſs. 
l 
(Vide Replevin, Reſcous, &c.) 


Iſtreſs for -Rents, where Tenant for Years 
grants Part of his Term, 110. (Vide 187, 
| Oc. 193, Ce.) 

Diſtreſs by Cuſtom, concerning it, 154 

Ot putting Diſtreſs in Pound Overt, 163, 164 
Of what Things Diſtreſs may be, Ibid. 
General Rule of Things levant and couchant, 1bid. 
What Things may not be diſtrained for * 
| 164, Cc. 

Of Strangers Beaſts that come by Eſcape, 166 
For Amerciament in a Leet, 167 
Of Goods or Chattels, Ibid. 
Of putting Cattle diſtrained into his Yard or 
Cloſe, 168 
In another Man's Vard or Cloſe, Tbid. 
In the Place where Damage feaſant, Ibid. 
Within the County, and within three Miles, 169 
12 Ot tendering Amends for the Damage, bid. & 177 
If the Cattle impounded die there, 163, 168, 169 
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Replevin upon à Diſtreſs, 169 
(Vide Replevin.) : 
Parco fratto upon a Diſtreſs, Tbid. 


20 Of two Diſtreſſes for one Rent, 


I7L 
27 Where no Action againſt the Lord, tho' nothing 
5 due, Ibid. 


25 © Where he may diſtrain in the Houſe, tho he 


30 might in the Land, 172 
33 Wbere for Damage to the Soil, 177 
n- Q 2 Haw 


The TABLE. 
How Diſtreſs may be for a Rent-charge, Page 172 


. 17 
Concerning exceſſive Diſtreſs, _ 
Diſtreſs of common Right, 173 


Not tor Debt, Cc. or Services incertain, 174 
Where Incertainty may be reduced to Cum 
Ibid, 


Where for Surpluſage of Rent, having gained 
Sei ſin — 15 i 1 Ibid. 


Where for a Nomine Pænæ, 175 
No working an Eſtray or Diſtreſs, 176 
Where a Novel Diſſeiſin for want of a D 1 
Diſtreſs for Heriots, 176, 177 
Diſtreſs for ſurcharging Common, 177 
Diſtreſs made by Executors, Cc. 178 
Diſtreſs of Bealts eſcaping, Ibid, 
Of Cattle depaſturing, 179 
Of Cattle driving to a Market, 181 
Cauſe of Diſtreſs, where to be ſhewn, 180 
Where not for Rent reſerved upon a my 
181 

Where there ought to be a Clauſe of Di 
182 

For Rent reſerved at two Feaſts, Ibid, 


How hindering a lawful Diftrets may cauſe Ho- 


micide, 181 
Not where a Reverſion is determin'd, 183 
Upon an Aſſeſlinent by a Town, Ibid. 
Where by a Grant of the Fealty it becomes a 

Rent-Seck, | [bid, 
Where the Fealty cannot be ſevered from the 

Reverſion, Ibid. 


Upon an Aſſignment of Rent in Partition or 
Dower, 


134 
Where ſufficient Amends are tender'd, Ibid. 
Where 
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The TABLE. 
Where preventing a Diſtreſs amounts to a Diſ- 
ſeiſin, Page 108, 109 


How upon the Act 2 W. & M. Seſſ. 1. cap. 5. 
For enabling the Sale of Goods diſtrained 75 
187, Cc. 
How upon the Act made 8 Arne Regine, For the 
better Security of Rents, and to prevent Frauds 
committed by Tenants, 192, &c. 
Concerning a ſecond Diſtreſs for the Reſidue of 
Arrears upon the Stat. 17 Car. 2. cap. 7. See 
Tit. Keſcous and Keplevin. 


Ejectment, 


B Y one Joint-Tenant againſt another, 117 
Proof of actual Entry not neccflary in Eject- 
ment, 150 


Entry. 


Where the Party, to whom the Rent is reſerved, 
may not enter for the Condition broken, 

| 106 
Where a Tenant may grant away his Intereſt be- 
fore Entry, : 111 
Where Entry, Cc. will extinguiſh the Rent, 127 


Eſtovers. 
(Vide Common, Trees, Waſte.) 


Eſtovers, how: appurtenant to the Land, and 
ſhall run with the ſame, 86, 112 
Upon a Covenant to have Houſe- boot and 8 * 
t, 9 
Upon Leſſor's Deſtroy ing the Eſtovers, 94 
as 7 of 


— 


De TABLE. 


Of the ſeveral Kinds of Eſtovers; viz. 1. Houſe- 
boot, and Fire- boot. 2. Plough · boot. 3. Hedge. 


boot, or Hay- boot Page 1 60 
Eſtovers, Definition thereof. 1 * 
Eſtovers waſted by Land lord, 163 

Exception. 
Leſſor excepts a Wood: The Law gives him 2 

Way to it, 113 

Extinguiſhment. 
(Vide Kent.) 

Fxtinguiſhment of Rent, 127 
Ex uiſhment of the Duty of Fencing 3 
| ” 

Wiucre of Rent by a Releaſe of all De 
12 

Whee by a * the Power to make a 
Jointure is extinguiſhed, {bid 

Fines. 
(Vide Tenants by Copy.) 
PINES at the Will of the Lord, 28 


Fines by Husband and Wife, to make Dif- 


continuance, ; 75 


Firmoꝛs or Farmers. 


(Vide Action,.) 
Concerning him and his Farm, 66, Cc. 
None to take above two Farms, 288 


How 
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The TABLE. 


How to be taken by Spiritual Perſons, Page 288 - 
Foxfeitures by them for taking Parſonages or 

Vicarages, | 289 
Sheep-keepers, and Sheep · feedets, concerning them 


| 290 
Beaſt-feeders, &c. Ibid. 


| Several Actions on the Caſe, necefſary to be known 


by all Farmers, &c. 292, 293, Cc. 
Foꝛkeitures. 
(Vide Tenants by Copyhold, Waſte, &c.) 
Forfeitures by Tenants of Copyhold, Cc. 3o, 3r, 


33 

Advantage to Feme- Copyholder, tho Husband 
makes a Forfeiture, : 37 
Copyholders Forfeiture by committing 1 


Forfeited Eſtate revived, _ 28 
Forfeiture by deferring Services, ; 40 
Forfeitures for taking to Farm a Vicarage or 
Parſonage, 28x 
G2ants, - 
＋ O whom to be made, 10 
How to be made in Remainder, 108 


Where not without Recompence, 


ny 
Where the Intent of the Grantor ſhall be voi. 


108 
YPabendum,” 


(Vide Commencement.) © 


(\Opybolder's Wife not -named till after the” 
Habendum, 4 
Q 4 Ins 


— 


The TABLE. 


Intent. 


H OW the Intent of the Party ſhall be void 
to all Intents, Page 108, 116 


Jeint-Tenants, 
(Vide Tenants.) 


8 Everal Matters relating to them, 48 to 53 


Lands, 


W HAT are comprehended under the Name 
Lands, 89 
Lands paſs not upon a Leaſe of a Houſe, with 

the Appurtcnances, 116 


Leaſes, - 


2 EAS Es Parol and by Indenture, 17, 92 
Further concerning Leaſes, Chap. II. Page 
66, Se. 


Leflor and Leſſee, Firmor and Farmer, Ibid. 
Ot ancient Rents reſerv'd on Lea ſes, 68 
Of what Lands, Cc. Leaſes reſerving Rents 

ought to be made, | Ibid, 
Leaſes for Years are Chattels, ard go to Execu- 


tors, if not otherwiſe diſpoſed of, 69 
Long Leaſes, concerning them, 70 
I caics may not be entailed, Lid. & 141 

If it come to be limited in Tail, &c. 70 
* may make Leaſes, own 


- 


The TABLE. 
Leaſes by Tenant in Tail, Page 70, 71 
By Biſbors, Cc. NN 6 Ibid. 
Leaſes by Statute-Law, how limited, 72 
By Tenant in Tail, &c. Ibid. 
Io what Leaſes Stat. 32 H. 8. 28. ſhall not ex- 
2 tend, | = Ibid. 
By the Husband of the Wife's Land, 73. 
Leaſes reſerved out of the Statute, 74. 
By Biſhops, Ce. 75776 
By Maſters of Colleges, Dean and Chapter, &c 
Leaſes of Benefices or Eccleſiaſtical Promotion, 5 
8 . 
By Parſons or Curates, 77, 78 
Rent upon Leaſes by Colleges, 79 
Leaſes made void by Stat. 18 Eliz. 11. 83 


How the Ordinary mult grant Sequeſtration a- 
gainſt an Incumbent offending againſt Stat. 13 
Eliz. 20. Sr 

Leaſes confirmed by Stat. 12 Car. 2. c. 31. 82 

Leaſes of the Dutchy of Cornwall, bid. & 144 

Of the Commencement and Determination of 


Leaſes, | 83, 137 
(Et vide Commencement.) 
Leaſe from Year to Year, Cc. 33 
Leaſes made to hold at Will, 92 
Voidable Leaſes, how to be made void, 83 ö 
Vacated by Order for cancelling. 145 
Leaſe revived by Re- entry of Tenant, 143 
Leſſee, Acts done by him, 14 


(Vide Covenants.) : 
Leaſes made by Dureſs, how voidable, 145 
Leaſe of Land, and Stock of Cattle, 86,123 


Concerning Leaſes by Baron and Feme, 88 
Leaſe of a Houſe and Wood, with Houle- 
boot, Cc. 89 
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The TABLE. 


Leaſe at Will, how determined, Page 8g 


Leaſe for a Year to enable a Releaſe, 90 
Leaſes for Years upon Lives, how —_— 
I 
Where Part for Life, and Part for Vears, bid. 
Reading of Leaſes, Cc. before Sealing, 145 


Sealing Leaſes, concerning it, ä 91 
Variance in Leaſes, concerning it Ibid. 
Leaſe executed by Livery and Seiſin, 10 

Leaſe to Joint-Tenants, to be void if one died 


10 
Leſſor's Intent on a Leaſe to another and his Hep 
avoided, 116 
Where Leſſor takes a Leaſe of his-own Land, 117 
Leaſe for twenty Years made by one who had 
Power to- make a Leaſe for ten, and decreed 


to be good for ten, 117 
Leſſor diſturbed in his Paſſage to Rooms reſerved, 
Covenant lies againſt the Leſſee, 118 
Leffee, what Things he may remove, I 19 
Leaſes revived and confirmed by Acceptance of 
Rent, Cc. 126 


Leaſe to Husband, with Limitation over to Wife, 
I 

Leſſee for Years makes a Feoffment with Liver, 

ia, 

Where more Acres than named will paſs, lid. 


Leaſe by. Parſon of his Glebe. Lands, 140 
By an Infant at 17, of Lands holden in Soccage, 
14? 
Leaſe avoided by a Widow, Ibid, 
Licence to enter-and occupy, . 200 


Leaſe for Tife, and mentions not whoſe Life, 
how to be taken, | 


142 
Leaſes-by Joiat-Tenants,, Ibid. 


Leaſes 
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& 
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The - TABLE; 
[eaſes how to be worded, to give preſent Poſ- 


ſeſſion, ſo as to bring Treſpaſs Page 144 
Leaſe loſt, yet the Term of Years ſaved, - bd. 


Licence. 


Liner to put in Cattle by one that has only 
a third Part, 181 
Entry to fetch out Cattle without Licence, id.“ 


Livery and Seiſin. 
Leaſe executed by Livery and Seiſin, ro, 103 — 


| Livery made upon a Feoffment by Leſſee, 134 


Livery and Seiſin by Parol, 177 
Upon a Feoffment, Habendum 4 Die Datus, Did. 
A Die Confettionis upon a Leaſe for Life, and Leſ- 


ſee makes Livery a Month after. Tbid..-. 

Livery void where a Lefice is upon Part of the 
Premiſſes, 136 

Pines. 

M INES in Lands let by Leaſe, concerning- 

1 them, 144 
Moꝛtgages. 

Some Obſervations concerning them, and Relief. 

againſt them, 622 


Occupancy. (Vide Tenants.) 


Vos Page 108, 109 
Parceners and Partition. 
(Vide Tenants. 


CEveral Matters 1elating to Partition; 477 
| 52, 59 
Re 


The TABLE. 
Re-entry. 
HERE Re- entry is prevented by Diſtreſs 
for Rent, Page 13 
Re- entry upon a Covenant not to alien Ibid. 
Re- entry by Heir upon Condition of Rent bro- 
ken, Ibid, 
General Prohibition not to enter another's Poſ- 
ſeſſion, . 180 
Exception to fetch out Cattle running into the 
Ground, ; Ibid, 
Remainders, 


Remainders limited, and how, 32, 33 
Entry by Remainder Man upon Copyholders be- 


ing attainted, &c. 33 
Surrender by ſuch Remainder Man, 33» 34 
Remainders void in Law, 107 

Rents, 
Ancient Rents reſerved upon Leaſes, 68 


What Rents may, and of what Lands and Tene- 
ments, Ibid 


Rent though not good by way of Reſervation 


yet may by way of Contract, 9 
Every Quarter's Rent a ſeveral Debt, Ibid. 

| Payable by an Executor before Bonds, Tbid, 
For the Moiety of Rent againſt an Aſſignee, Ibid. 
Where the Rent goeth to the Executors, 93 


Where Rent is not acquitted by a Releale, 105 
Concerning a Rent of ten Shillings granted by 


two Tenants in Common, 112 
That the ten Shilling ſhall be ſeveral, Jbid. 
Of Rent reſerved by two Copartners, Ibid. 
Concerning Apportionment of Rent, Ibid. & 127 
Rent accepted from Aſſignees, 114, 115,117 
Caution concerning Payment of Rent, 120 


Con- 
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The TABLE. 


Concerning the legal Day of Payment, Page 120 


Where tis 15 Days after any of the ſaid 8 
Ibid. & * 


Where the Rent will fall to the Heir, (See after) 


121 
Where Landlord is to be ſought after to receive 
the Rent, : 122 
Where he need not pay Rent without an Ac- 
uittance, Ibid. 
| Where by an Acquittance the Arrearages are diſ- 
charged, 123 
Of Payment before Sun-ſet, Ibid. 
Payment . of Tithe for Glebe-Lands, bid. 
1 upon a Stock let out, when pay- 
able, 12 
Of Rent reſerved by Joint-Tenants, 1 — 
Rent revived upon Death of Tenant in Dower, Ill 


Where a Succeſſor of a Parſon, &c. accepts Rent 
reſerved by his Predeceſſor 125 
Upon Acceptance by a Biſhop, Leaſe is —— 


Ibid. 

So where ſecond Husband ac the Rent, bid. 
Simile upon Acceptance by Wite, Ibid. 
Rent reſerved by Tenant for Life determined, 125 
Simile by a Tenant in Dower, 126 
Where the Acceptance renews a Leaſe for Life, Ibid. 
Rent extinguiſhed by Entry, Cc. 127 
Where revived, and where not, Ibid. 
Where Duty of fencing Cloſes 1s 3 
id. 

Of the Demand and Tender of Rent, and the 
Time when, 128 
Reſervation of Rent, how to be made, 120 
Rent how transferr'd to an Aſſignee, Tbid, 
Where the Rent ſhall go to the Heir for the ap- 
parent Intent, 131 


Where 


— 


The TABLE: 


Where the Rent is reſerved generally, and nod 
ſaid to whom, Page 131 
Where the Rent 1s reſerved to the Son, and not 
as Heir, 4 132 
Rent reſerved upon a Demiſe, when the Reſerva- 
tion ſhall happen, ; Ibid. 
Rent diſtrained for, prevents Re-entry. of Land- 
lord, bid. & 133 
Reſervation upon a Rent- Charge againſt Sureties 
and Pledges, is void, 209 
Where the Rent upon a Gift in Fee of Land is 
reſerved to a Stranger, | 106. 
Rent paid to a Husband de Facto, the Tenant diſ- 
charged, | 118 
Rent how to be demanded to take Advantage 
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| of a Re-entry,, --” 24S 
W1 Rent muſt be paid, tho' the Tenant be kept out 
of Poſſeſſion by Military Force, &c. 147 


Rent once accepted, the Leſſor cannot take Ad- 
vantage of a Re-entry, 


I 
Rent, Covenant will not lie for it in England 
for Lands in Jreland, 149, 


Repairs: 
(Vide Covenants.and Waſte. 
How the Tenant may cut Timber to repair upon 


the Landlord's Covenant, 221 
Of. the Writ De Reparatione facienda between 
Joint-Tenants, 221 
Reſcous, 
(Vide Diſfreſi.) 
Reſgous, what it is, IM 202 
Reſcous, where Goods are diſtrained without 
Qauſe, : PN 180 


: Rel 


_— 
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The TABLE. 
Reſcous; where no Rent is due, Page 203 


Where he tenders his Rent to the Lord, Jbid. 
Where the Lord diſtrains in the Highway, Lid 
Where he diſtrains Averia Caruce, or Things not 

diſtrainable, | Ibid. 
Where the Lord may follow with freſh. Suit, 


20 

Where the Lord hath not Sight or View, Ubi 
Where he hath View, and diſtrains out of his 
Fee, Ibid. 
Reſcous return d and void, Ibid. 
Where the Diſtreſs is intended for Danege feſant, 
Ibid. & 205 


Replevin, 
(Vide Diſtreſs.) 

Sheriffs Deputies for Replevin, by Stat. 1 & 2 

Ph, & Mar. cap. 12. Cc. 205 
Replegiari facias at Common Law. 206 
Tenant is Plaintiff, | Ibid. 
Withernam, where it may be had, Ibid. 
Replevin to Bailiff of a Franchiſe, 207 
Where the Sheriff may enter Ibid, 
Where Property is claimed by Defendant, — 

207, 20 

Recordare to remove the Plaint, "Ibid. 
Simile by a Pone. 209 
Reſervation for Diſtreſs irrepleviable, is void, 


Ibid, 
Several Men may not join in Replevin, Tbid. 
om a Diſtreſs driven into another County, 210 


dead and living Cattle, * Jhbid. 
By Husband alone, : Lid. 
Of Declaration in Replevin,. Lid. 


1 Re- 


— 
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The TABLE. 


Replevin againſt the Lord, tho the Cattle be 
come back, : Page 210 
Cautions of giving Inſtructions in Replevin, /bid, 
 Avowry in Replevin, concerning it, 211 
Making Conuſance as Bailiff, Ibid, 
Manner of Avowries, Jbid. 
Plaintiff's Advantage, | 212 

Coſts and Damages for the Defendant, 21 
Where Part of the Rent is not due, Tbid, 
For Rent, and Nomine Pænæ, Ibid. 
ar to an Ayowry, Ibid. 
hat they were the Beaſts of a Stranger, 224 
Arrearages of Rent loſt by the Lord, Ibid, 
If the Plaintift in Replevin be non- ſuit, barr'd 
or overthrown, 215 
(Vide Page 197, &c. for Stat. 17 Car. 2. c. 7.) 

Seiſin. 
(Vide Livery.) 


WH the Lord hath gained Seiſin for 
more Rent than due, 174, 175 


Dclſure, 
By Lord, until Tenant come to be admitted, 34 
By Lord, in what Caſes, c. | 33 


Statutes explained, &c. 
Mag. Char. cap. 10. Of the Writ, Ne injaſte 


vexes, 175 
Stat. Marlbr. cap. 4. Of exceſſive Diſtreſſes, &c. 

| 172 
Marlbr. c. 21, and Weſtrs, 1. c. 17. Of driving 
Diſtreſſes, &c. 266 
Weſtm. e. 1. Of Eſtates entailed, Wo 
21 H. 8. c. 19. Ot Avowries, 212 
23 H. 8. c. 13. Of keeping Stoned Horſes, 291 
25 H. 8. cap. 13. Of keeping Sheep, 289 
2 27 H. 8. 
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The TABLE. 
27 F. 8. cap. 6. Of keeping Mares in Parks, Page 
291 
2 & 3 P. & M. cap. 3. Of feeding Sheep, Cows, 
Ce Ibid. 


43 Elix. c. 7. Of cutting or ſtealing Wood, 230 
7 Jac. I. c. 12. Limitation of Shop- Book _ 
2 
21 may 1. c. 16. Limitation of Entries, 42, 65 
15 Car, 2. c. 2. For puniſhing Wood -Stealers, 230 
17 Car. 2. c. 7. Of Diſtreſſes and Avowries, 197 
29 Car. 2. c. 3, Of Frauds touching Leaſes b 


1 Cc. Df Pave os ie i 17, 1 
29 C. 2. 6. 3. rau c. in Bargains 
Contracts, 5. 280, Ge. 


2 MW. & M. cap. 5. Of ſelling Diſtreſſes, 187, Gr. 
40 5 V. & AM. c. 16. Of Mortgages without 

Notice, . 64 
76 8 W. 3. c. 17. Licence to alien in Mortmain 


I 
2 & 4 Anne, c. 9. Of Promiſſory Notes, 286 
40 5 Anne, c. 16.5 17, Of commencing Acti- 
ons after Entry, 42 
—— F 10, Of diſpenſing with Attornment, 115 
4&5 Anne, c. 16.6. 15, 16, Of pleading dou- 
ble, and of Coſts, | 200 
g. 28. Of Account againſt Executors, + 


8 Anne, c. 17. For ſecuring Rents, and to * 
vent Frauds by Tenants, 193 
Vide ſeveral Statutes touching Leaſes by Biſhops, 
Dean and Chapters, 2 Parſons, — 
a c. 


| 71, 
Quer. A Statute coafirming an Order of Court, 
145 


Dur- 


— 


The TABLE. 
Surrenders. . 
(Vide Tenants.) 


By Copyholder; in Conſideration of Marriage; 
or Payment of ny, i Page 31 
By a Remainder Man where nothing paſſes, 32 
By him in Remainder of Coyphold-Lands, 34 
Into the Hands of two Copyholders, 3 
By an Atterney, of a Copyhold Eſtate, Fe 
By Copyholder for Lite, and Copyholder in 


Fee, 36 
By Infant Copyholder, Ibit. 
By Husband of Woman Copyholder, 36 
By Heir, to a Stranger after Entry, and before 

Admiſſion, Ibid. 
By Copyholder after Forfeiture, 37, 28 
Where a new Leaſe amounts to a Surrender in 

Law, 113 
If Surrender can perfect without Acceptance, &'c 

| 138, 139 


Leſſee cannot ſurrender before his Term begin, 113 
Tenants and Tenures. 


THE ſeveral Kinds thereof, 1,24,3 
Tenants in Fee-Simple, 5 
Incumbrances and Forfeitures of Fee-Simple E- 


Tenant in Tail after Poſſibility of Iſſue nin . 


ſtates, Ibid. 
Tenant in Fee-Tail, 6 
General and Special Tail, 7, Ce. 
Special with Limitation, 8 
Tail Tenures, becoming extinct, Ibid. 
Tail Tenures, Incumbrances, 9 
General Perpetuity in Eſtates ſettled by the Stat. 

De Donis, &cc. Ibid. 
Eſtates dock d by a Common Recovery, 10 
Entry by the Donor, | II 


The TABLE. 

Who may be ſo, Page 11 
Tenant by the Courteſy of England, 12, 46 
Tenant in Dower, 12, 13 
Dower at Common Law, 1 
Dower by the Cuſtom, tf 
Tenant for Life, I 7 
Livery and Seiſin upon Leaſe for Life, Ii 
Reverter of Eſtate after a Partition between Te- 

nants for Life, 142 
Tenant for Years by Leaſe, 16 
By Leaſe Parol, 17 
When Leaſe for Years takes Right, 20 


-Tenant at Will, 21 
Tenant at Will, if he ſows, ſhall reap, Wid. 
Not ſo in Tenant for Vears, 22 
Tenant at will not bound to Repairs, 23 
If Tenant at Will commits voluntary Waſte, 3 


Tenant at Sufferance, | 23, 24 
Fenant by Copy of Court-Roll, 25 
How ſuch Tenant may or may not alien his 


Eltate, 26 
Of the Properties of a Cuſtom, and the ſeverat 

Ulages thereof, 27, 28 
Copyholder fined at the Lord's Will, 28 
His Ad miſſion without Fine, 29, 35 

(See after) 
Work-Days of ſuch Tenants, 29 
Inter-uſer tor Rent, Ibid. 
Deferring of Services, 208 


Abuſer by Cattle, (Sce Tit. Common.) 29 
Preſcription by Copyholder to hold by Fealty, 30 
By the Lord not to hold his Court, | 31 
Surrenders by Copy holder in Conſideration of 
Marriage, or Payment of Money, Aud. 


By 


l 
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. 
. 
4 
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By an Infant, by an Husband, Cc. 


| Cop hold Land of the Tenure of Burrough Eng- 


The TABLE. 


. 


Page 36 
Forfeitures by Copyholders, 31 
Cuſtom ſor Copyholders to have the ſole Feed- 


8 3 34 
To licence others to put in their Beaſts, 32 
(For theſe, ſee more in the Doctrine concerning 
Common, &c. Chap. VII.) i 234 
If a Copy holder be attainted or convict of Felon, 

332 35 


Ih, 3) 

Tf per cut Trees, 37 
Copyhold extinguiſhed, Ilia. 
Advantage to Feme- Covert Copyholder, 3) 
If Copyhold ſurrender'd, be determined by the 
Lord's making a Leaſe, 35 
Copy hold Eltate forfeited and revived, Ibid, 
Copyhold by Eſcheat re-granted, 39 
2 Fines of Copyholders ought to be _— 
e, id, 
That the Time to pay them ought to be reaſona- 


ble, 40 
Fine not due until Admittance, Ibid, H, 
What Fine, | 41 
Where a Fine certain is tender d, "Fl 
Copy hold-Land within the Statute of Limitation T 
of Entries, 2 T 
Tenants by the Verge, concerning, them, bil. * 
Tenants in 9 concerning them, 45 1 
Of Siſters, Aunts, Cc. | 6 


4 
Partition by Coparteners, and Tenant by Cour- 
teſy, Ibid. 

Parceners by Cuſtom of Gavelkind 47 
Difference between Coheirs and Copartners, 49 p 
13 concerning them, 48 of 
y Difleifin, Cc. "wa 
ux- 
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The TABLE. 
Sarvivorſhip amongſt them Page 49 
Upon a Leaſe, . Sb 
Ot Goods, Cc. Page 47 
Of Leaſes by them, I42 


Where they ſhall have ſeveral Tnheritances, 50 
If one of the Donees and his Iflue alſo dies, 51 


Where one grants a Rent-Charge to the other, 


Ibid. & 52 

Ejectment by one Joint-Tenant againſt another, 
I17 

Joint-Tenants may make Partition by Conſent, 52 
How, amongſt ſuch Tenants, the Husband and 
Wife but as one, 53 
How Joint-Tenants become Tenants in Common, 54 
Tenants in Common, concerning them, 53, 54 
How Tenants in Common from n, 


How between Feoffor and Feoffee, 155 

How between Tenants for Life. 4 

How when one of them for Life grants away his 
Part to one of his Fellows, 56 

How when one of the three Joint-Tenants re- 
leaſes to one of his Fellows, 


1 eſs 8 
How when a Man, his Wife, and a third Perſon 


are Joint-Tenants and the third Perſon re- 
leaſeth to the Husband, - 5 
How if the third Perſon releaſeth to his Wife, 57 
Tenants in Common by Preſcription, ' Tbid. 
What Actions brought by them, bid. & 58 
How an Action lies by one Tenant in Common, 
his Executors and Adminiſtrators, againſt the 


other, by Stat. 40 5 Anne, c. 16. 58 
The like between Joint-Tenants, where one re- 
ceiveth more than his Share, Lid. 


Partners by divers Deſcents, of Actions and Par- 


titions by them, 8 


; 
| 
| 
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The TABLE. 


Of Leaſes made by them, Page 60 
Tenants in Common by divers Titles, concerning 
their Executors, &c. as to Chattels Real and 


Perſonal, 61 
Tenants in ancient Demeſne, Cc. concerning 
5 — 5 8 A 62 

enants ccupancy, 108, 109 
How Occupancy may be prevented, Cc. "Thid 
g Trees. 

(Vide. Eftovers, Waſte.) 
Windfalls, who ſhall have them, I61 
What Property Leſſees have in Trees, 162 
Concerning Trees cut down by a Stranger, Tbid, 
Uſe. 
P ON leaſing or granting the Uſe of a 
Pump, or other Thing, 94 
Waſte, 


B Y Copyholder makes a Forfeiture, 37 
Waſte by Leſſee reliev'd in Chancery, 8 
Concerning Leaſes made to hold without Im- 


peachment of Waſte, Tbid. & 226 
Concerning Trees cut, and Houſes pull'd down, 
by Tenant tor Life, 1 
Concerning Windfalls, Thbid. 
Waſte; — the 1 eſſor may enter for Waſte 
done and where not, 1 I ' 
Caution to Tenants againſt committing Waſte, 


| 216 
By pulling down Houſes or Walls, Cc. Tbid. 
Glaſs-Windows, Wainſcot, or Doors fixed, 217 


By Building a new Houſe, Thbid. 
By Tenants of Parks, Warrens, or Doreen, 
Ibid, 


By felling Timber-Trees, double Waſte, bil. 
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The TABLE. 
Waſte in Houſes, Gardens, or Timber-Trees, Pa 
2 


| 

What Trees are accounted Timber, Tbid. 
Waſte in Willows, Birch, Hazels, Quick-hedge, 

Cc. Ibid. 
Waſte by Houſe-· burning, 219 
Waſte in Woods, Fruit-Trees, Cr. Tbid. 
Digging Gravel, Stones, or Mines,  Fbid. 
Suffering Sea-Banks, Sc. to decay, Thid. & 220 
By converting into Wood or Meadow, 220 
The Puniſhment and Forteiture in Waſte, Tbid. 
How the Action lies, 220 
Not againſt Guardian or Tenant by Elegit, Tbid. 
Not againſt Tenant at Will, 221 
But againſt a Tenant in Mortgage, Tbid. 


Of a Writ of Reparation among Joint-Tenants, 


Where, upon Landlord's Covenant to repair, 


Leſſee may cut Timber, Tbid. 
Who muſt — the Action for Waſte, Ibid. 
Who muſt join in the Action, 222 
Ot a Surrender after Waſte committed, Tbid. & 225 
If Waſte be committed by a Stranger 222 
It by one againſt whom the Tenant can have no 

Remedy, 227 
If where the I andlord covenants to deliver Tim- 

ber, but fails, 222 
If it be to be taken out of the I ands, 223 
Waſte committed by the Husband, and Wife 

puniſhed, Cc. Ibid, 
Where, after the Leaſe, the Reverſion is granted 

away, Tbid. & 224. 
Leaſe determines pending the Action, 224. 


Recovery upon the Death of Ceſtui que vie after 8 
Waſte, 224 
What ſhall be recovered upon Waſte in Woods, * 


N. TABLE 
in Houſes or Hedge-Rows, Page 294, 2 


leas in Bar to Writ of Waſte, 
That he re- built before an Action brought, 229 
Abatement of the Writ in Waſte, 225 
Where the Tenant grants a Rent-charge, and 
after commits Waſte, 226 
Where Action lies after a Releaſe, Tbid. 
_ that a Grantee hath nothing in the Rever- 
on, -.+ - 227 
Waſte by Leſſee before his Term begins, Tbid. 
If Houſe be uncovered before his Entry, bid. 
Where the Waſte happens by ſudden Tempeſt, Cc. 
bid. & 228 
Who ſhall have the Timber, Sc. 228 
Of re · building it by the Tenant, Thid. 
Of removing Furnaces, ITbid. 
Digging Land, Cc. for bettering the Gn 
22 


- Forfeiture by Copyholder for Waſte, 37, 38 

Wood, 

(Vide antea Waſte.) 

Some Obſervations upon the Statutes concerning 
the cutting, ſpoiling, and ſtealing of Wood, 
230, Cc. 

Wozds. 
Of Words amounting to a Covenant, 303 


FINIS. 


* . 1 
_ „ ” «2» bo : , = + 
* 


